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Rodney Jones (“Rodney”), a registered qualifying patient (“patient” or 

“cardholder”) with immunity under the Arizona Medical Marijuana Act for his 

medical use of “marijuana,”1 petitions this Court to review the Court of Appeals’ 

Opinion, filed June 26, 2018 (the “Opinion”).  

INTRODUCTION 

In 2010, Arizona voters declared that state law would distinguish between 

“the medical and non-medical uses of marijuana.”2 With adoption of AMMA, they 

“established as public policy” that patients suffering from certain medical 

conditions would not face state criminal prosecution for treating them with the 

medicines of the cannabis plant.3 Cannabinoids are stored in the plant’s resin.4  

1 A.R.S. §§ 36-2801, et seq.(“AMMA” or the “Act”). AMMA defines 
“marijuana” as “all parts of any plant of the genus cannabis whether growing or not, 
and the seeds of such plant.” Id. § -2801(8). 
2

3

4

Proposition 203 § 2(G)(2010) [APPX030]; see also § 2(A)-(C) [APPX030]. 
State ex rel. Polk v. Hancock, 237 Ariz. 125, 129 ¶ 9 (2015). 
Cannabinoids are the biologically-active, chemical constituents of the 

cannabis plant. See  Merriam-Webster.com, “cannabinoid,” https://www.merriam-
webster.com/dictionary/cannabinoid (visited August 24, 2018). The overwhelming 
majority are synthesized and stored in the resin of the medical-grade cannabis plant’s 
glandular trichomes, particularly the capitate-stalked resin glands. Michael Backes, 
Cannabis Pharmacy, The Practical Guide to Medical Marijuana (Hachette Book Group 
2017) at 21, 311-12, 314; George F. Van Patton, The Cannabis Encyclopedia (Van 
Patten Publishing U.S.A.  2015) at 44-45, 88, 94-95; Ernest Small, Cannabis, A 
Complete Guide (Taylor & Francis Group 2017) at 199-203. [APPX031-052.] These 
trichomes emerge from and cover the plant’s tear-shaped “inflorescences” (floral 
clusters including bracts, nearby leaves, and immediate stems), commonly referred 

. . . (footnote continued on next page) 
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Rodney, a 26-year-old resident of Yavapai County with severe spinal pain, is 

one of about 174,000 active cardholders who benefit from treatment with 

cannabinoids. At a licensed dispensary in Maricopa County in 2013, he acquired 

5/100ths of an ounce (1.43 grams) of hash—i.e., resin extracted from the cannabis 

plant. [APPX036.] When he returned to Yavapai County, he was arrested with his 

registry identification card in hand, indicted, convicted, and sentenced to two-and-

one-half years in prison on narcotics and drug paraphernalia (a glass jar) charges.  

Over a strong dissent, the Court of Appeals pronounced the cannabis plant’s 

resin—the reservoir of its medicines—ceases to be “immunized marijuana” under 

AMMA when extracted from the plant, Op. ¶¶9-11, and affirmed Rodney’s 

conviction. Op. ¶15. Despite that AMMA defines marijuana to include “all parts” 

of the plant, the majority supplanted that definition with older definitions from 

criminal law. Op. ¶14. The majority effectively amended AMMA’s definition of 

marijuana to exclude resin extract, thus restricting the form of marijuana a patient 

may use. Such a restriction appears nowhere in AMMA’s text and frustrates the 

to simply as the “buds” or the “flowers,” in the final stage of its lifecycle. Id. The 
word “flower” is commonly understood to mean, inter alia, “a cluster of small 
flowers growing closely together that resembles and is often viewed as a single 
flower: inflorescence.” See Merriam-Webster.com., “flower,” 
https://www.merriam-webster.com/dictionary/flower (visited August 11, 2018). 
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intent of the Act. 

The decision also ignores the violation of Rodney’s right to due process of law 

and paves the way for more. Dispensaries prepare, label, and report their sales of 

extract and extract-infused edible and non-edible products to serve patients for 

whom smoking or eating the plant’s dried flowers is impossible, ill-suited, or 

undesirable.5 They have done so under the Department of Health Service’s 

supervision and rules for years. See infra n.13. As such, Rodney lacked fair notice that 

he could be penalized for acquiring a thimble’s worth of extract from a dispensary. 

Rather, as a dispensary’s conduct carries the imprimatur of the state, Rodney (and 

the rest of Arizona’s patients) had every reason to believe acquiring extract or extract 

preparations was lawful.6  

Rodney also had a right to expect fairness in a criminal proceeding. But the 

5 Examples include children; lung cancer or Crohn’s disease patients; patients 
with food allergies, patients requiring greater concentrations and/or more precise 
dosing of the plant’s medicines, pregnant patients and other patients seeking to avoid 
inhaling the plant’s carcinogens. See also Declaration of William Troutt, NMD, 
dated November 7, 2013, ¶¶ 11-13. [APPX065-069 (as submitted in Welton v. State, 
No. CV2013–014852 (Ariz.Super.Ct.).]. 
6 After the Maricopa County superior court’s March 21, 2014 decision in 
Welton that AMMA’s grant of immunity applies to the medical use of extract 
preparations [APPX070-075], which was not appealed, Maricopa County law 
enforcement refrained from pursuing patients who use those products, and DHS 
promulgated more guidance reflecting its view that AMMA permits dispensing such 
products. 
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state withheld from the grand jury that he was a patient, that he presented his AMMA 

card to police, and that he advised them he acquired the extract at a dispensary. The 

state also failed to instruct the grand jury regarding AMMA’s definition of 

“marijuana,” its patient-immunity provision, or even of its existence. Having been 

presented only with the thin slice of facts and law that the state deemed favorable 

(i.e., provisions of Title 13 and carefully-elicited testimony from the officer), the 

grand jury served up the proverbial “ham sandwich” the state had ordered. By 

design, the proceeding against Rodney was a sham.  

Finally, the Opinion stands in tension with State v. Kemmish, 244 Ariz. 314 

(App. 2018), where Division One upheld the dismissal of a narcotics charge against 

a visitor from California for possession of an extract-preparation because his 

physician’s recommendation letter was found to be the equivalent of a card. 

In sum, the Opinion reaches the wrong conclusion on a consequential and 

recurring question of state law that this Court has not previously addressed, tolerates 

a violation of due process and promises more, and is inconsistent with Kemmish. It 

thus perpetuates a miscarriage of justice, injects uncertainty into Arizona law and 

fear and confusion into Arizona’s patient population, and forces those patients to 

decide between facing prosecution for administering the forms of medical marijuana 
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they need or sacrificing medical treatment.7 That is what AMMA was enacted to 

stop. 

7 After the Opinion, DHS asserted it cannot approve applications to add 
diseases to AMMA’s list of debilitating medical conditions if those conditions call 
for treatment with extract preparations. [APPX061-064.] Rodney understands that 
law enforcement has also begun to target other patients. 
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ISSUES PRESENTED FOR REVIEW 

1. AMMA immunizes patients from prosecution for their AMMA-
compliant use of “marijuana,” broadly defined in the Act as “all
parts” of the plant without exception. Resin is one of the
cannabis plant’s parts, regardless of extraction. Did Rodney
commit felonies by acquiring 5/100ths of an ounce of resin from
a dispensary and placing it in a jar?

2. Dispensaries have manufactured, labeled, dispensed, and
reported their sales of extracts and extract-preparations to the
state under DHS supervision and pursuant to its rules and
guidance for years. Rodney acquired the extract at a dispensary
in Maricopa County. Did the state afford Rodney fair notice that
such conduct could subject him to prosecution in Yavapai
County?

3. The state withheld from the grand jury that Rodney was a
cardholder, presented his card to police, and informed police that
he acquired the extract at a dispensary, as well as instructions on
AMMA’s definition of marijuana, patient-immunity provision,
or even of its existence. Was this misconduct prejudicial,
fundamental error?



12

FACTS AND PROCEDURAL HISTORY 

DHS issued a card to Rodney in June 2012 so that he could lawfully treat his 

condition with the cannabis plant’s medicines. [IR-84 at 21]. He later acquired a 

sample of extract weighing 5/100ths of an ounce at a dispensary in Maricopa County. 

[IR-84 at 14]. On March 1, 2013, police in Yavapai County found a jar containing the 

sample in his backpack when responding to a noise complaint. [IR-84 at 20]. They 

arrested him despite presentation of his card. [IR-84 at 20]. The Arizona 

Department of Public Safety (“DPS”) reported the substance was “cannabis” 

weighing “1.43 grams, a useable quantity.” [IR-84 at 9]. 

On April 9, 2014, a grand jury returned an indictment charging Rodney with 

possession or use of a narcotic drug under A.R.S. § 13-3408, and possession or use 

of drug paraphernalia under A.R.S. § 13-3415. [IR-1]. The grand jury was 

not informed of the evidence or law regarding Rodney’s legal immunity. 

[APPX076.]8 

Rodney moved to dismiss, contending that AMMA precluded his prosecution 

because it immunized his conduct, the decision in Welton and DHS’s guidance and 

rules regarding extract supported his motion, and he was not afforded fair notice that 

8 The grand jury transcript, which has been filed under seal, appears to be 
missing page-4. Petitioner is seeking a copy of that page and will supplement 
accordingly.  
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his conduct could result in felony charges in Yavapai County. [IR-27, 34, 41 and 58] 

The trial judge denied the motion holding that “[DHS]’s … rules … may provide 

a due process violation but not a basis” for dismissal [IR-50] As to AMMA, she 

“accept[ed] the State’s position that it was not specifically written in a way that 

addresses th[e] [extract] issue.” [IR-50.]9  

Rodney waived trial by jury and filed a bench memorandum citing AMMA and 

constitutional provisions, his valid card at time of arrest, his acquisition of the extract 

at a dispensary, and DPS’s report. [IR-84, 85.].The court reviewed his memorandum 

and pronounced him guilty. [IR-86, 106 at 12:4–13:14.] 

Despite expressing uncertainty about the guilty verdict, the court sentenced 

Rodney to (1) concurrent presumptive prison terms on the narcotics and 

paraphernalia charges of two-and-one-half years and one year, respectively, with 

credit for 366 days served, (2) 30 months of supervised probation, and (3) criminal 

fines, surcharges, and assessments. [IR-90, 108 at 8:5-10:24.]10 Rodney filed a timely 

9 At the trial court’s suggestion, [IR-58 at 21], Rodney sought special action 
relief, which was declined by Division One. [IR- 59.] This Court denied his special 
action petition for review. [IR-73.] 
10 As the judge explained, “Again, Mr. Jones, … I don’t know what the answer 
is in terms of narcotic drug Cannabis versus marijuana. I know … that may end up 
being set aside.”[IR-108 at 11:19-23.] 
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notice of appeal. [IR-96]. After briefing and oral argument, the divided panel released 

the Opinion. 

REASONS REVIEW SHOULD BE GRANTED 

A. As the majority’s ruling supplants AMMA’s definition of
“marijuana” with one that undermines voter intent, this Court
should accept review to resolve this important and recurring
question of law.

The “primary objective in construing statutes adopted by initiative is to give

effect to the intent of the electorate.” Dobson v. McClennen, 238 Ariz. 389, 391 ¶7 

(2015) (quotation and citation omitted); see also A.R.S. § 1-211(B). “[T]he best and 

most reliable index” of voter intent “is [the statute’s] language and, when the 

language is clear and unequivocal, it is determinative of the statute’s construction.” 

State ex rel. Montgomery v. Harris, 234 Ariz. 343, 344 ¶8 (2014) (quotation and 

citation omitted). The intent in adopting AMMA was that patients using medical 

marijuana “would not be penalized for such use” if they comply with AMMA’s 

weight requirement and refrain from the specified non-immunized activities. State v. 

Maestas, 244 Ariz. 9, 12 ¶ 9 (2018) (quotation and citation omitted). 

AMMA carefully defined “marijuana” more expansively than Title 13, which 

excludes the plant’s extracted resin from its definition, labels that resin “cannabis,” 
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and classifies it as a narcotic.11 Under AMMA, “all parts of any plant of the genus 

cannabis whether growing or not, and the seeds of such plant[,]” are “marijuana.”12 

Statutes seldom contain text as clear or broad as that. Its plain meaning is that any 

part of the cannabis plant is “marijuana.” The extracted resin of a trichome is no 

less “part” of the cannabis plant than the juice of an orange is part of the tree. 

Accordingly, it is “marijuana” when used in compliance with AMMA. This stands 

to reason: the cannabinoids are in the resin. 13 

11 A.R.S. §§ 13-3401(4) and (19). When the Arizona legislature removed the 
undefined term “marijuana” from Title 13’s definition of “cannabis” in 1981, it 
preserved the language “the resin extracted from any part of a plant of the genus 
cannabis” in the definition of “cannabis.” 1981 Arizona Session Laws, Ch. 264, 
§§ 6, 8 [APPX053-060]. Accordingly, the legislature had to exclude the same part of 
the plant from the new definition of “marijuana” in Title 13. It chose the words 
“from which the resin has not been extracted.” Id. at §8 [APPX056]. 
12 A.R.S. § 36-2801(8). AMMA authorizes dispensaries to “manufacture” the 
plant or any of its parts. See A.R.S. § 13-3401(17) (defining “manufacture”), A.R.S. 
§ 36-2801(15) (explaining how “any mixture or preparation” is weighed to comply
with “allowable amount” caps in A.R.S. §§ 36-2801(1)(a) and -2801(1)(c)).
13 DHS’s rules and guidance corroborate this interpretation of AMMA’s 
provisions and comprise persuasive authority. Op. ¶23. The examples cited there, 
such A.A.C. R9-17-304(C)(8)(b)(v)-(vi), which requires dispensary applicants to 
specify in their bylaws whether they plan to “[p]repare, sell, or dispense marijuana-
infused non-edible products” (in addition to infused-edibles) and the Medical 
Marijuana Verification System Dispensary Handbook (“Handbook”), which 
instructs that non-edible items include “any non-edible items, such as concentrates, sold 
that contain medical marijuana,” that these items must be labeled with the amount of 
marijuana they contain and entered into the verification system, and that a dispensary 
may sell these products as long as a patient does not exceed his “allowable amount 
of marijuana” within a fourteen day period, see Handbook at 11 

. . . (footnote continued on next page) 
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The carefully-chosen wording of AMMA’s definition of “marijuana” reflects 

the intent to allow patients to obtain treatment with extract and extract-preparations. 

While Title 13 defines “marijuana” as “all parts of any plant of the genus cannabis, 

from which the resin has not been extracted, whether growing or not, and the seeds of 

such plant[,]” A.R.S. § 13-3401(19), AMMA excised only the italicized sequence of 

words from Title 13’s definition and adopted the rest of the sentence verbatim. See 

supra n.11. As AMMA’s voters adopted a different, unambiguous definition of 

“marijuana,” it must be “assum[ed] that the [electorate] has said what it means.” 

Cundiff v. State Farm Mut. Auto. Ins. Co., 217 Ariz. 358, 360, ¶ 8 (2008); cf. Brousseau 

v. Fitzgerald, 138 Ariz. 453, 455 (1984) (“When the Legislature changes the language

https://www.azdhs.gov/documents/licensing/medical-marijuana/dispensaries/ 
dispensary-handbook.pdf, are just a few of the several rules that dispensaries and the 
public have relied upon for years. DHS publishes its own Recommendations for Best 
Practices Regarding Marijuana Extractions, Concentrates, Infusion Kitchens and 
Edible Products Containing Marijuana (“Recommendations”), which addresses 
safety standards for handling extracts that are infused into edible items, see 
Recommendations at 1 https://azdhs.gov/documents/licensing/medical-
marijuana/dispensaries/infusion-kitchens-guidance-refrigeration.pdf (last visited 
9/10/18), and DHS defines edible items broadly to include “Marijuana tinctures, 
tonics, tablets, capsules, etc.” See Food. https://www.azdhs.gov/documents/ 
licensing/medical-marijuana/dispensaries/food.pdf (last visited 9/10/18). Even 
DHS’s website advises the public that dispensaries may “prepare, sell, or dispense 
marijuana-infused non-edible products” as well as infused-edible products. See DHS 
Q&A https://www.azdhs.gov/licensing/medical-marijuana/index.php#faqs-
dispensary (“What services must [or may] a dispensary provide?”) (last visited 
9/10/18). 



17

of a statute, the presumption is that they intended to make a change in existing 

law.”). 

AMMA’s immunity provisions further demonstrate the intent to eliminate 

Title 13’s distinction between “marijuana” and “cannabis” for purposes of medical 

use. A.R.S. §§ 36-2811(E) and (F) authorize dispensaries and their agents to 

“manufacture” the plant or any of its parts, and to “sell” or “dispense” it. A.R.S. 

§§ 36-2811(E), (F); see also A.R.S. § 36-2806(D)(“A … dispensary is prohibited

from … manufacturing . . . marijuana for any purpose except to assist … patients 

with the medical use of marijuana ….”); accord A.A.C. R9-17-317(A)(5)(2017)(“A 

dispensary shall ensure that medical marijuana. . . is labeled with . . . [t]he date of 

manufacture, harvest, or sale[.]”), A.A.C. R9-17-306(C) (2017)(“A dispensary … 

shall not … manufacture … medical marijuana at a new location until the dispensary 

submits an application ….”); see also A.R.S. § 13-3401(17)(“manufacture” means 

“prepar[ing] … [and] mix[ing]”). As Title 13 proscribes the “manufacture” of 

“cannabis” but not “marijuana,” compare A.R.S. §§ 13-3408 and 13-3405, voters 

would not have immunized the “manufacture” of “marijuana” if their intent was to 

adopt Title 13’s narrower definition. 

The voters’ intent to maximize patient-access to the plant’s medicines is also 

evidenced by AMMA’s definitions of “allowable amount” and “useable 
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marijuana.” These provisions require that, in calculating the weight of the 

“marijuana” a patient possesses against the “allowable amount,” as defined in 

A.R.S. § 36-2801(1)(a)(1), parts of the plant “incidental to medical use” (because 

low in cannabinoids) are excluded. A.R.S. §§ 36-2801(1)(c), 36-2801(15) (non-

“useable marijuana” is the plant’s “seeds, stalks, and roots”). Only the parts that 

are not incidental but instead “useable” for treating medical conditions are weighed.

AMMA identifies those as the “dried flowers,” the several parts of which include 

the resin-filled trichomes with the highest concentration of medicines. Id. Likewise, 

AMMA requires that “any mixture or preparation” of those useable parts be 

weighed as well, confirming the absence of any restriction as to the form of medical 

marijuana a patient may use and an intent to maximize access to the plant’s 

medicines by excluding non-medicinal ingredients from the calculation when 

weighing edibles. Id. 

Furthermore, had voters intended to exclude from immunity the medical use 

of the plant’s extracted resin, despite AMMA’s carefully-crafted definition of 

“marijuana,” they would have stated it explicitly in AMMA’s non-immunized 

activities provision. A.R.S. § 36-2802.  

Having broadly defined “marijuana” to include extract, AMMA’s drafters 

used the term extensively throughout the Act. Even the definition of “medical use” 
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invokes the term “marijuana” without limitation. A.R.S. § 36-2801(9). As relevant 

here, no patient “is … subject to arrest, prosecution or penalty in any manner … 

[f]or … medical use of marijuana[,]” A.R.S. § 36-2811(B)(emphasis added), subject

to “narrow exceptions” that do not prohibit use of extract, but instead contemplate 

it. Reed-Kaliher v. Hoggatt, 237 Ariz. 119, 122 ¶¶ 7-8 (2015). 

These provisions are clear. For AMMA-compliant medical use, extracted 

resin is “marijuana” and Rodney was authorized to have it. This is the only 

interpretation of AMMA that gives effect to the voters’ intent as expressed through 

its unambiguous text. It also permits a sensible reconciliation of AMMA and Title 

13. Title 13 broadly prohibits the non-medical use of “marijuana” and “cannabis,” as

defined therein. AMMA permits the medical use of both by Arizona’s cardholders 

provided they comply with the cap and the non-immunized activities provision. 

The plain meaning of AMMA’s text and the voters’ intent must be given 

effect. Supplanting AMMA’s broad definition of “marijuana” with so-called 

“existing understanding[s]” from “pre-existing [criminal] law” is repugnant to 

those goals. Op. ¶9. A reviewing court may not adopt judicially- or legislatively-

defined meanings of terms from other statutes when the statute under review defines 

the relevant term clearly and consistent with the voters’ intent, or when importing a 

definition would frustrate a statute’s object. E.g., Bell. v. Indus., Comm’n, 236 Ariz. 
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478, 483 ¶28 (2015). 

Nor was the majority free to supplant AMMA’s definition of “marijuana” 

with “useable marijuana,” which the Opinion suggests might have led to the 

majority’s adoption of the criminal law’s definitions. Op. ¶¶6,12. Read in tandem 

with A.R.S. § 36-2801(1)(c), the voters’ intent in defining “useable marijuana” as 

they did was only to distinguish between the parts of the plant to be weighed against 

AMMA’s “allowable amount” cap. Far from limiting the form of “marijuana” a 

patient may use, the provision maximizes the amount of “marijuana” a patient may 

possess (while staying within the 2.5 oz. limit) by weighing only the medicinally-

useable parts (and “mixtures or preparations” thereof) and only after the flowers 

have been dried to eliminate water weight.  

As for the majority’s concern about drug potency, the types and 

concentrations of cannabinoids that any plant may have varies and increased potency 

in no way precludes appropriate medical use of extract. [APPX031-052.] As with all 

medicines, potency bears on dosage and administration, and therefore is left to 

doctors and patients. For this reason, voters determined not to impose potency 

restrictions even for the “green leafy substance” the majority associates (despite the 

Act’s much broader definition) with the word “marijuana.” Op. ¶6. Like form, 
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potency has no bearing on whether a substance falls within AMMA’s definition of 

“marijuana.” 

B. The Court should accept review to address whether prosecuting
without fair notice of prohibited conduct violates the due
process rights of Rodney and thousands of similarly-exposed
cardholders.

The sequence of events leading to Rodney’s incarceration for possessing a

small sample of extract that he acquired at a dispensary offends due process. A 

criminal statute must “define the criminal offense with sufficient definiteness that 

ordinary people can understand what conduct is prohibited and in a manner that does 

not encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 

U.S. 352, 357 (1983). “Due process requires that the statutory language convey a 

sufficiently definite warning as to proscribed conduct when measured by common 

understanding and practices.” State v. Boyd, 201 Ariz. 27, 29 ¶13 (App. 2001) 

(quotation and citation omitted). 

Title 13 must be read in combination with AMMA. Patients like Rodney have 

been purchasing extract from dispensaries, with both parties reasonably believing 

that it is lawful, for years. Interpreting Title 13 to render the possession of extract 

unlawful even when possessed by a cardholder in compliance with AMMA would 

lead to widespread confusion by both patients and dispensaries. No ordinary patient 

could reasonably expect a state-regulated dispensary would dispense a labeled and 
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reported product that is unlawful to possess even with a DHS-issued card. Such a 

result is illogical and could not have been contemplated by AMMA’s drafters or 

voters. See State v. Kerr, 142 Ariz. 426, 433 (App. 1984) (“[C]ourts will avoid an 

interpretation that leads to an absurdity because an absurdity could not have been 

contemplated by the legislature.”).14  

“[D]enial of due process ‘as applied to a criminal trial is the failure to observe 

that fundamental fairness essential to the very concept of justice.’” State v. 

Maldonado, 92 Ariz. 70, 76 (1962). Rodney’s conviction offends basic conceptions of 

fundamental fairness.15 The trial court’s ruling must be reversed. See Kolender, 461 

U.S. at 357. 

C. This Court should accept review to resolve whether withholding
all facts and law germane to Rodney’s AMMA immunity from
the grand jury was prejudicial, fundamental error.

The state’s withholding of all facts and law germane to Rodney’s AMMA

immunity defense from the grand jury was “error going to the foundation of the case, 

error that takes from the defendant a right essential to his defense, and error of such 

magnitude that the defendant could not possibly have received a fair trial.” See State 

14. The trial court even acknowledged DHS’s “rules … may … provide a due
process violation,” but still convicted Rodney. [IR-50.]
15 Even if the statutory definitions were ambiguous, the rule of lenity requires 
resolution of that ambiguity in favor of Rodney. Shadid v. State, 244 Ariz. 450, 452 
n.3 (App. 2018).
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v. Henderson, 210 Ariz. 561, 567 ¶19 (2005) (quotation omitted). That fundamental

error prejudiced Rodney, as he lost his statutory immunity from prosecution. 

Reversal is warranted where a prosecutor’s actions rise to the level of 

misconduct.16 State v. Bocharski, 218 Ariz. 476, 492 ¶74 (2008) (“prosecutor 

intentionally engaged in improper conduct and did so with indifference, if not a 

specific intent, to prejudice the defendant”). Here, the prosecutor’s conduct 

demonstrated at least indifference to Rodney’s right to a fair trial, if not an intent to 

suppress relevant facts and law that did not comport with the state’s theories.  

“The prosecutor has an obligation to seek justice, not merely a conviction, 

and must refrain from using improper methods to obtain a conviction.” State v. 

Hughes, 193 Ariz. 72, 80 ¶33 (1998). Here, the prosecutor prioritized a conviction 

over justice, and Rodney was denied a fair trial. The conviction should be reversed 

and the indictment dismissed. 

16 As this issue was not raised through a motion to remand pursuant to Arizona 
Rule of Criminal Procedure 12.9, it is now subject to fundamental error review. E.g., 
State v. Peltz, 242 Ariz. 23, 27 ¶7 (App. 2017). 
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CONCLUSION 

For all the foregoing reasons, review should be granted. 

RESPECTFULLY SUBMITTED this 10th day of September, 2018. 

MANDEL YOUNG PLC

 /s/ Robert A. Mandel  
Robert A. Mandel 
Taylor C. Young 
2390 E. Camelback Rd., Ste. 318 
Phoenix, Arizona 85016  

Lee Stein 
Anna H. Finn 
MITCHELL STEIN CAREY CHAPMAN, PC 
2 North Central Avenue, Suite 1450 
Phoenix, AZ 85004 

Attorneys for Defendant/Appellant 
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NOTICE OF ELECTRONIC FILING 

The foregoing PETITION FOR REVIEW was electronically filed this 10th 

day of September, 2018 using the AZ Turbo Court electronic filing system and was 

served as indicated in the separate Certificate of Service electronically filed this same 

date. 
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TEXT OF PROPOSED AMENDMENTTEXT OF PROPOSED AMENDMENTTEXT OF PROPOSED AMENDMENTTEXT OF PROPOSED AMENDMENT
Be it enacted by the people of the state of Arizona:
Section 1.Section 1.Section 1.Section 1. Title.
This act may be cited as the “Arizona Medical Marijuana Act.”
Sec. 2.Sec. 2.Sec. 2.Sec. 2.  Findings.
The People of the State of Arizona find and declare the following:
A. Marijuana’s recorded use as a medicine goes back nearly 5,000 years, and modern medical research has confirmed beneficial
uses for marijuana in treating or alleviating the pain, nausea and other symptoms associated with a variety of debilitating medical
conditions, including cancer, multiple sclerosis and HIV/AIDS, as found by the National Academy of Sciences' Institute of Medicine in
March 1999.
B. Studies published since the 1999 Institute of Medicine report have continued to show the therapeutic value of marijuana in treat-
ing a wide array of debilitating medical conditions. These include relief of neuropathic pain caused by multiple sclerosis, HIV/AIDS and
other illnesses that often fail to respond to conventional treatments and relief of nausea, vomiting and other side effects of drugs
used to treat HIV/AIDS and hepatitis C, increasing the chances of patients continuing on life-saving treatment regimens.
C. Marijuana has many currently accepted medical uses in the United States, having been recommended by thousands of licensed
physicians to at least 260,000 patients in the states with medical marijuana laws. Marijuana’s medical utility has been recognized by
a wide range of medical and public health organizations, including the American Academy of HIV Medicine, American College of Physi-
cians, American Nurses Association, American Public Health Association, Leukemia & Lymphoma Society and many others.
D. Data from the Federal Bureau of Investigation's Uniform Crime Reports and the Compendium of Federal Justice Statistics show
that approximately 99 out of every 100 marijuana arrests in the U.S. are made under state law, rather than under federal law.  Conse-
quently, changing state law will have the practical effect of protecting from arrest the vast majority of seriously ill patients who have a
medical need to use marijuana.
E. Alaska, California, Colorado, Hawaii, Maine, Michigan, Montana, Nevada, New Mexico, Oregon, Vermont, Rhode Island and Wash-
ington have removed state-level criminal penalties for the medical use and cultivation of marijuana.  Arizona joins in this effort for the
health and welfare of its citizens.
F. States are not required to enforce federal law or prosecute people for engaging in activities prohibited by federal law.  Therefore,
compliance with this act does not put the state of Arizona in violation of federal law.
G. State law should make a distinction between the medical and nonmedical uses of marijuana.  Hence, the purpose of this act is to
protect patients with debilitating medical conditions, as well as their physicians and providers, from arrest and prosecution, criminal
and other penalties and property forfeiture if such patients engage in the medical use of marijuana.
Sec. 3.Sec. 3.Sec. 3.Sec. 3.  Title 36, Arizona Revised Statutes, is amended by adding Chapter 28.1 to read:
CHAPTER 28.1
ARIZONA MEDICAL MARIJUANA ACT
36-2801.36-2801.36-2801.36-2801.  Definitions
IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES:
1. "ALLOWABLE AMOUNT OF MARIJUANA"
(a) WITH RESPECT TO A QUALIFYING PATIENT, THE "ALLOWABLE AMOUNT OF MARIJUANA" MEANS:
(i) TWO-AND-ONE-HALF OUNCES OF USABLE MARIJUANA; AND
(ii) IF THE QUALIFYING PATIENT’S REGISTRY IDENTIFICATION CARD STATES THAT THE QUALIFYING PATIENT IS AUTHORIZED TO CUL-
TIVATE MARIJUANA, TWELVE MARIJUANA PLANTS CONTAINED IN AN ENCLOSED, LOCKED FACILITY EXCEPT THAT THE PLANTS ARE
NOT REQUIRED TO BE IN AN ENCLOSED, LOCKED FACILITY IF THE PLANTS ARE BEING TRANSPORTED BECAUSE THE QUALIFYING
PATIENT IS MOVING.
(b) WITH RESPECT TO A DESIGNATED CAREGIVER, THE "ALLOWABLE AMOUNT OF MARIJUANA" FOR EACH PATIENT ASSISTED BY THE
DESIGNATED CAREGIVER UNDER THIS CHAPTER MEANS:
(i) TWO-AND-ONE-HALF OUNCES OF USABLE MARIJUANA; AND
(ii) IF THE DESIGNATED CAREGIVER’S REGISTRY IDENTIFICATION CARD PROVIDES THAT THE DESIGNATED CAREGIVER IS AUTHO-
RIZED TO CULTIVATE MARIJUANA, TWELVE MARIJUANA PLANTS CONTAINED IN AN ENCLOSED, LOCKED FACILITY EXCEPT THAT THE
PLANTS ARE NOT REQUIRED TO BE IN AN ENCLOSED, LOCKED FACILITY IF THE PLANTS ARE BEING TRANSPORTED BECAUSE THE
DESIGNATED CAREGIVER IS MOVING.
(c) MARIJUANA THAT IS INCIDENTAL TO MEDICAL USE, BUT IS NOT USABLE MARIJUANA AS DEFINED IN THIS CHAPTER, SHALL NOT
BE COUNTED TOWARD A QUALIFYING PATIENT’S OR DESIGNATED CAREGIVER’S ALLOWABLE AMOUNT OF MARIJUANA.
2. "CARDHOLDER" MEANS A QUALIFYING PATIENT, A DESIGNATED CAREGIVER OR A NONPROFIT MEDICAL MARIJUANA DISPENSARY
AGENT WHO HAS BEEN ISSUED AND POSSESSES A VALID REGISTRY IDENTIFICATION CARD.
3. "DEBILITATING MEDICAL CONDITION" MEANS ONE OR MORE OF THE FOLLOWING:
(a) CANCER, GLAUCOMA, POSITIVE STATUS FOR HUMAN IMMUNODEFICIENCY VIRUS, ACQUIRED IMMUNE DEFICIENCY SYNDROME,
HEPATITIS C, AMYOTROPHIC LATERAL SCLEROSIS, CROHN'S DISEASE, AGITATION OF ALZHEIMER'S DISEASE OR THE TREATMENT OF
THESE CONDITIONS.
(b) A CHRONIC OR DEBILITATING DISEASE OR MEDICAL CONDITION OR ITS TREATMENT THAT PRODUCES ONE OR MORE OF THE
FOLLOWING: CACHEXIA OR WASTING SYNDROME; SEVERE AND CHRONIC PAIN; SEVERE NAUSEA; SEIZURES, INCLUDING THOSE
CHARACTERISTIC OF EPILEPSY; OR SEVERE AND PERSISTENT MUSCLE SPASMS, INCLUDING THOSE CHARACTERISTIC OF MULTIPLE
SCLEROSIS.
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§ 13-1410, narcotics offenses as fJFeviaea in und!lr § i!€i Hl92.!l2, i!€i l002.Q3 er 
i!€i l!l!l2.94 13-3406, subsection A. paragraph 3. 5 or 6. kidnapping under § 13-1304, 
burglary under § 13-1506, 13-1507 or 13-1508, arson of an occupied structure under 
§ 13-1704, robbery under§ 13-1902, 13-1903 or 13-1904, escape under§ 13-2503 or 
13-2504, and in the course of and in furtherance of such offense or immediate flight 
from such offense, such person or another person causes the death of any person. 

B. Homicide, as defined in paragF&ph 2 ef subsection A. paragraph 2 of this 
section, requires no specific mental state other than what is required for the 
commission of any of the enumerated felonies. 

C. First degree murder is a class 1 felony and is punishable by death or life 
imprisonment as provided by § 13-703. 

Sec. 6. Section 13-2901, Arizona Revised Statutes, is amended to read: 

§ 13-2901. Definitions 

In this chapter, unless the context otherwise requires: 

1. "Cannabis" means the fellewing sabstaaees amier waateveF names they may be 
designated: 

(a) Marijuana. 

(b) All 13arts ef the fllant eannabis sativa L., waetheF gFewing eF net; the seeds ef 
sHea plaat; the FesiH extmetea frsm any 13art ef sael! plant, aHa every eempaHnd, 
maRHfaetHFe, salt, derivative, miJ£tHre 9F jlFeparatieH af 6\leR fllaat, its seeas SF Fesia, 
b~o~t shall Rst i11el~o~de the mat~o~re stall£s sf s~o~eh plaat, fiber prsa~o~eea frem s~o~eh stalks, 
ail ar eake made fFem the seeds sf s~o~el!. plant, alfly atheF eomflBHRG, malfl~o~faet~o~re, salt, 
derivative, miJEt~o~re er pFeparatielfl af sHea mate.Fe stalks (enept the resiH extraetee 
il!.eFefFsm), fiber, ail, sF eake aF the sterili11ed seed sf s~o~ell pla11t whiel!. is i11eapallle of 
germilflatielfl. 

(e) The Fesia exiraeted frsm s~o~eh taps. 

(d) Every eampe~o~:ad, manafaetHre, salt, aeriYative, mixture er flFeparatisl! af s~o~ea 
resin, tetrallyaraeaanalliael (T.M.C.), eF af s~o~el!. taps fram whieh the resi11 has aat 
been extraetea. 

1. "Marijuana" means all parts of any plant of the genus cannabis, from which the 
resin has not been extracted, whether growing or not, and the seeds of such plant. 
Marijuana does not include the mature stalks of such plant. or the sterilized seed of 
such plant which is incapable of germination. 

2. "Public" means affecting or likely to affect a substantial group of persons. 

Sec. 7. Section 13-2905, Arizona Revised Statutes, is amended to read: 

§ 13-2905. Loitering; classification 
A. A person commits loitering if such person intentionally: 

1. Is present in a public place and in an offensive manner or in a manner likely to 
disturb the public peace,- solicits another person to engage in any sexual offense; or 

2. Is present in a transportation facility and after a reasonable request to cease or 
unless specifically authorized to do so, solicits or engages in any business, trade or 
commercial transactions involving the sale of merchandise or services; or 

3. Is present in a public place with one or more persons to unlawfully possess, use 
or sell eaaaabis sr marijuana, dangerous drugs or narcotic drugs; or 

4. Is present in a public place to beg, unless specifically authorized by law; or 

5. Is present in a public place, unless specifically authorized by law, to gamble 
with any cards, dice or other similar gambling devices; or 

6. Is present in or about a school, college or university building or grounds after a 
reasonable request to leave and either does not have any reason or relationship 
involving custody of or responsibility for a pupil or student or any other specific 

852 Changes or additions in text are indicated by underline; 
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legitimate reason for being there or does not have written permission to be there 
from anyone authorized to grant permission. 

B. Loitering under subsection A, paragraphs 3 and 6 is a class 1 misdemeanor. 
Loitering under subsection A, paragraphs 1, 2, 4 and 5 is a class 3 misdemeanor. 

Sec. 8. Title 13, Arizona Revised Statutes, is amended by adding chapter 34, to 
read: 

CHAPTER 34.-DRUG OFFENSES 

§ 13-3401. Definitions 
In this chapter, unless the context otherwise requires: 
1. "Administer" means the direct application, injection. inhalation or ingestion of 

a substance to the body of a person. 
2. "Amidone" means any substance identified chemically as (4-4-diphenyl-6-dimeth

ylamine-heptanone-3), or any ·salt of such substance. by whatever trade name 
designated. 

3. "Board" means the Arizona state board of pharmacy. 
4. "Cannabis" means the following substances under whatever names they may be 

designated: 
(a) The resin extracted from any part of a plant of the genus cannabis. and every 

compound. manufacture. salt. derivative. mixture or preparation of such plant, its 
seeds or resin. Cannabis does not include oil or cake made from the seeds of such 
plant, any fiber. compound. manufacture, salt. derivative. mixture or preparation of 
the mature stalks of such plant except the resin extracted from the stalks or any 
fiber. oil or cake or the sterilized seed of such plant which is incapable of germination. 

(b) Every compound, manufacture, salt, derivative, mixture or preparation of such 
resin or tetrahydrocannabinol. 

5. "Coca leaves" means cocaine, its optical isomers and any compound, manufac
ture. salt, derivative, mixture or preparation of coca leaves. except derivatives of coca 
leaves which do not contain cocaine, ecgonine or substances from which cocaine or 
ecgonine may be synthesized or made. 

6. "Dangerous drug" means the following by whatever official, common, usual. 
chemical or trade name designated: 

(a) Any material, compound, mixture or preparation which contains any quantity 
of the following hallucinogenic substances. their salts. isomers and salts of isomers. 
unless specifically excepted. whenever the existence of such salts. isomers and salts of 
isomers is possible within the specific chemical designation: 

(i) Bufotenine. 
(ii) Diethyltryptamine. 
(iii) Dimethyltryptamine. 
(iv) 4-methyl-2, 5-dimethoxyamphetamine. 
(v) Ibogaine. 
(vi) Lysergic acid amide. 
(vii) Lysergic acid diethylamide. 
(viii) Mescaline. 
(ix) Methoxymethylenedioxyamphetamine (MMDA). 
(x) Methylenedioxyamphetamine (MDA). 
(xi) N-ethyl-3-piperidyl benzilate (JB-318). 
(xii) N-methyl-3-piperidyl benzilate (JB-336). 
(xiii) N:{l-phenylcyclohexyl) ethylamine (PCE). 
(xiv) 1-{1-phenylcyclohexyl) pvrrolidine (PHP). 
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(xv) 1-{1-(2-thienyl)-cyclohexyl) piperidine (TCP). 
(xvi) Para-methoxyamphetamine (PMA). 
(xvii) Psilocybin. 
(xviii) Psilocvn. 
(xix) Trimethoxyamphetamine (TMA). 
(b) Any material. compound, mixture or preparation which contains any quantity 

of the following substances having a potential for abuse associated with a stimulant 
effect on the central nervous system: 

(i) Amphetamine, its salts. optical isomers and salts of its optical isomers. 
(ii) Phenmetrazine and its salts. 
(iii) Any substance which contains any quantity of Methamphetamine. including its 

salts, isomers and salts of isomers. 
(iv) Methylphenidate. 
(c) Any material, compound, mixture or preparation which contains any quantity o{ 

the following substances having a potential for abuse associated with a depressant 
effect on the central nervous system: 

(i) Any substance which contains any quantity of a derivative of barbituric acid. or 
any salt of a derivative of barbituric acid, unless specifically excepted. 

(ii) Chloral betaine. 
(iii) Chloral hydrate. 
(iv) Chlordiazepoxide. 
(v) Chlorhexadol. 
(vi) Diazepam. 
(vii) Ethchlorvynol. 
(viii) Ethinamate. 
(ix) Glutethimide. 
(x) Ketamine. 
(xi) Lysergic acid. 
(xii) Meprobamate. 
(xiii) Methaqualone. 
(xiv) Methyprylon. 
(xv) Paraldehyde. 
(xvi) Petrichloral. 
(xvii) Phencyclidine. 
(xviii) Scopolamine. 
(xix) Sulfondiethylmethane. 
(xx) Sulfonethylmethane. 
(xxi) Sulfonmethane. 
7. "Deliver" means the actual. constructive or attempted exchange from one 

person to another, whether or not there is an agency relationship. 
8. "Director" means the director of the department of health services. 
9. "Dispense" means distribute, leave with. give away. dispose of or deliver. 
10. "Isoamidone" means any substance identified chemically as (4-4-diphenyl-5-

methyl-6-dimethylaminohexanone-3). or any salt of such substance. by whatever trade 
name designated. 

11. "Isonipecaine" means any substance identified chemically as {1-methyl-4-phe
nyl-piooridine-4-carboxylic acid ethyl ester). or any salt of such substance, by whatev
er trade name designated. 

12. "Ketobemidone" means any substance identified chemically as (4-(3-hydroxy
phenyl)-1-methyl-4-pioeridylethyl ketone hydrochloride), or any salt of such substance, 
by whatever trade name designated. 

854 Changes or additions in text are indicated by underline; 
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13. "Licensed" means authorized by the laws of this state to do certain things. 
14. "Manufacturer" means a person who lawfully. by compounding. mixing. 

cultivating. growing or other process, produces or prepares narcotic or dangerous 
drugs in the usual course of business. but does not include a pharmacist or pharmacy 
which compounds narcotic or dangerous drugs to be sold or dispensed on prescriptions. 

15. "Marijuana" means all parts of any plant of the genus cannabis, from which 
the resin has not been extracted, whether growing or not. and the seeds of such plant. 
Marijuana does not include the mature stalks of such plant, or the sterilized seed of 
such plant which is incapable of germination. 

16. "Narcotic drugs" means the following, whether of natural or synthetic origin 
and any substance neither chemically nor physically distinguishable from them: 

(a) Acetylmethadol. 
(b) Allylprodine. 
(c) Alphacetylmethadol. 
(d) Alphameprodine. 
(e) Alphamethadol. 
(f) Alphaprodine. 
(g) Amidone (Methadone). 
(h) Anileridine. 
(i) Benzethidine. 
(j) Betacetylmethadol. 
(k) Betameprodine. 
(] ) Betamethadol. 
(m) Betaprodine. 
(n) Bezitramide. 
(o) Cannabis. 
(p) Clonitazene. 
(g) Coca leaves. 
(r) Dextromoramide. 
(s) Diampromide. 
(t) Diethylthiambutene. 
(u) Difenoxin. 
(v) Dihydrocodeine. 
(w) Dimenoxadol. 
(x) Dimepheptanol. 
(y) Dimethylthiambutene. 
(z) Dioxaphetyl butvrate. 
(aa) Diphenoxylate. 
(bb) Dipipanone. 
(cc) Ethylmethylthiambutene. 
(dd) Etonitazene. 
(ee) Etoxeridine. 
(ff) Fentanyl. 
(gg) Furethidine. 
(hh) Hydroxypethidine. 
(ii) Isoamidone (lsomethadone). 
(jj) Isonipecaine (Meperidine). 
(kk) Ketobemidone. 
UD Levomethorphan. 
(mm) Levomoramide. 
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(nn) Levophenacylmorohan. 
(00) Levorphanol. 
(pp) Metazocine. 
(gg) Morpheridine. 
(rr) Noracymethadol. 
(ss) Norlevorphanol. 
(tt) Normethadone. 
(uu) Norpipanone. 
(vv) Opium. 
(ww) Phenadoxone. 
(xx) Phenampromide. 
(yy) ·Phenazocine. 
(zz) Phenomorphan. 
(aaa) Phenooeridine. 
(bbb) Piminodine. 
(ccc) Piritramide. 
(ddd) Proheptazine. 
(eee) Prooeridine. 
(fff) Propiram. 
(ggg) Racemethorphan. 
(hhh) Racemoramide. 
(iii) Racemorphan. 
(jjj) Trimeoeridine. 

35th LEGISLATURE 

17. "Opium" means any compound. manufacture. salt. isomer. salt of isomer. 
derivative. mixture or preparation of the following. but does not include apomorphine 
or any of its salts: 

(a) Acetorphine. 
(b) Acetyldihydrocodeine. 
(c) Benzylmorphine. 
(d) Codeine. 
(e) Codeine methylbromide. 
(f) Codeine-n-oxide. 
(g) Cvorenorphine. 
(h) Desomorphine. 
(i) Dihydromorphine. 
(j) Drotebanol. 
(k) Ethylmorphine. 
(] ) Etorphine. 
(m) Heroin. 
(n) Hydrocodone. 
(o) Hydromorphinol. 
(p) Hydromorohone. 
(g) Methyldesorphine. 
(r) Methyldihydromorphine. 
(s) Metopon. 
(t) Morphine. 
(u) Morphine methylbromide. 
(v) Morphine methylsulfonate. 
(w) Morphine-n-oxide. 
(x) Mvrophine. 

856 Changes or additions in text are indicated by underline; 
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(y) Nicocodeine. 
(z) Nicomorphine. 
(aa) Normorphine. 
(bb) Oxycodone. 
(cc) Oxvmorphone. 
(dd) Pholcodine. 
(ee) Thebacon. 
(ff) Thebaine. 
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18. "Peyote" means any part of a plant of the genus lophophora. known as the 
mescal button. 

19. "Pharmacy" means a licensed business where drugs are compounded or dis
pensed by a licensed pharmacist. 

20. "Practitioner" means a licensed physician, pharmadst. osteopath. dentist. 
veterinarian or other person licensed to prescribe and administer drugs. 

21. "Prescription-only drug" does not include a dangerous drug or narcotic drug 
but means: 

(a) Any drug which because of its toxicity or other potentiality for harmful effect. 
or the method of its use, or the collateral measures necessary to its use. is not 
generally recognized among experts, qualified by scientific training and experience to 
evaluate its safety and efficacy, as safe for use except by or under the supervision of 
a medical practitioner. 

(b) Any drug that is limited by an approved new drug application under the federal 
act or § 32-1962 to use under the supervision of a medical practitioner. 

(c) Every potentially harmful drug, the labeling of which does not bear or contain 
full and adequate directions for use by the consumer. 

(d) Any drug required by the federal act to bear on its label the legend "caution: 
federal law prohibits dispensing without prescription". 

22. "Produce" means grow, plant, cultivate, harvest, dry. process or prepare for 
sale. 

23. "Sale" or "sell" means an exchange for anything of value. 
24. "Scientific purpose" means research, teaching or chemical analysis. 
25. "Transfer" means furnish. deliver, give away or administer. 
26. "Vapor-releasing substance containing a toxic substance" means paint or 

varnish dispensed by the use of aerosol spray, or any glue, which releases vapors or 
fumes containing acetone, volatile acetates, benzene, butyl alcohol. ethyl alcohol. 
ethylene dichloride. isopropyl alcohol. methyl alcohol. methyl ethyl ketone. pentachloro
phenol. petroleum ether. toluene. volatile ketones. isophorone. chloroform. methy
lene chloride, mesityl oxide, xylene, cumene, ethylbenzene, trichloroethylene, mibk, 
miak. mek or diacetone alcohol. 

27. "Wholesaler" means a person who in the usual course of business lawfully 
supplies narcotic or dangerous drugs that he himself has not produced or prepared, 
but not on prescriptions. 

§ 13-3402. Possession and sale of peyote; classification 

A. A person who knowingly possesses, sells, transfers or offers to sell or transfer 
peyote is guilty of a class 6 felony. 

B. In a prosecution for violation of this section, it is a defense that the peyote is 
being used or is intended for use: 

1. In connection with the bona fide practice of a religious belief. and 
2. As an integral part of a religious exercise, and 
3. In a manner not dangerous to public health. safety or morals. 
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§ 13-3403. Possession and sale of a vapor-releasing substance contain
ing a toxic substance; regulation of sale; exceptions; classi
fication 

A. A person shall not knowingly: 
1. Breathe. inhale or drink a vapor-releasing substance containing a toxic sub

stance. 
2. Sell. transfer or offer to sell or transfer a vapor-releasing substance containing 

a toxic substance to a person under eighteen years of age. 
3. Sell. transfer or offer to sell or transfer a vapor-releasing substance containing 

a toxic substance if such person is not. at the time of sale. transfer or offer. employed 
by or engaged in operating a licensed commercial establishment at a fixed location 
regularly offering such substance for sale and such sale. transfer or offer is made in 
the course of employment or operation. 

B. A person making a sale or transfer of a vapor-releasing glue containing a toxic 
substance shall require identification of the purchaser and shall record: 

1. The name of the glue. 
2. The date and hour of delivery. 
3. The intended use of the glue. 
4. The signature and address of the purchaser. 
5. The signature of the seller or deliverer. 

Such record shall be kept for three years and be available to board inspectors and 
peace officers. 

C. The operator of a commercial establishment shall keep all vapor-releasing glue 
containing a toxic substance in a place that is unavailable to customers without the 
assistance of the operator or an employee of the establishment. 

D. The operator of a commercial establishment selling vapor-releasing paints and 
varnishes containing a toxic substance dispensed by the use of any aerosol spray 
device shall conspicuously display an easily legible sign of not less than eleven by 
fourteen inches which states: "warning: inhalation of vapors can be dangerous". 

E. This section is not applicable to the transfer of a vapor-releasing substance 
containing a toxic substance from a parent or guardian to his child or ward. or the 
sale or transfer made for manufacturing or industrial purposes. 

F. A person who violates any provision of this section is guilty of a class 5 felony. 
but the court may. having regard to the nature and circumstances of the offense. 
enter judgment of conviction for a class 1 misdemeanor and make disposition 
accordingly. 

§ 13-3404. Possession and sale of dangerous drugs and prescription
only drugs; classification 

A. A person shall not knowingly: 
1. Possess a dangerous drug. possess a prescription-only drug or possess equipment 

together with the necessary chemicals for the manufacture of a dangerous drug or a 
prescription-only drug. 

2. Possess a· dangerous drug or a prescription-only drug for sale. 
3. Sell. transfer or offer to sell or transfer a dangerous drug. any material. 

compound or preparation containing any quantity of a dangerous drug or a prescrip
tion-only drug. 

4. Obtain or attempt to obtain a dangerous drug or prescription-only drug or 
procure or attempt to procure the administration of a dangerous drug or prescription
only drug by fraud. deceit. misrepresentation or subterfuge. 

B. A person who violates: 
1. Subsection A. paragraph 2 or 3 relating to dangerous drugs is guilty of a class 2 

felony. 

858 Changes or additions in text are indicated by underline; 

APPX059



FIRST REGULAR SESSION-1981 Ch. 264 

2. Subsection A. paragraph 1 or 4 relating to dangerous drugs is guilty of a class 4 
felony, but the court may. having regard to the nature and circumstances of the 
offense, enter judgment of conviction for a class 1 misdemeanor and make disposition 
accordingly. 

3. Subsection A. paragraph 5 or any provision of this section relating to prescrip
tion-only drugs is guilty of a class 2 misdemeanor. 

§ 13-3405. Possession and sale of marijuana; inducing minor to traffic 
in or use marijuana; classification 

A. A person shall not knowingly: 
1. Possess or produce marijuana. 
2. Possess marijuana for sale. 
3. Transport, import into this state, sell, transfer or offer to transport. import into 

this state. sell or transfer marijuana. 
B. A person eighteen years of age or older shall not knowingly: 
1. Hire. employ or use a minor to transport, import into this state, sell or transfer 

marijuana. 
2. Sell. transfer or offer to sell or transfer marijuana to a minor. 
3. Induce a minor to use marijuana. 
C. A person who violates: 
1. Subsection A. paragraph 1 is guilty of a class 6 felony. 
2. Subsection A. paragraph 2 is guilty of a class 4 felony. 
3. Subsection A. paragraph 3 or subsection B is guilty of a class 2 felony. 

§ 13-3406. Possession and sale of narcotic drugs; inducing minor to 
traffic in or use narcotic drugs; classification 

A. A person shall not knowingly: 
1. Possess a narcotic drug. 
2. Possess a narcotic drug for sale. 
3. Transport. import into this state. sell, transfer or offer to transport. import into 

this state, sell or transfer a narcotic drug. 
4. Obtain or attempt to obtain a narcotic drug or procure or attempt to procure 

the administration of a narcotic drug by fraud. deceit, misrepresentation or subter
fuge. 

5. Hire. employ or use a minor to transport, import into this state. prepare for 
sale, sell or transfer a narcotic drug. 

6. Sell. transfer or offer to sell or transfer a narcotic drug to a minor. 
7. Induce a minor to use a narcotic drug. 
B. A person who violates: 
1. Subsection A. paragraph 1 or 4 is guilty of a class 4 felony. 
2. Subsection A. paragraph 2 or 3 is guilty of a class 2 felony and is not eligible 

for probation. pardon, parole, commutation or suspension of sentence or release on 
any other basis until such person has served not less than two-thirds of the sentence 
imposed by the court but in any event not less than five years. notwithstanding 
§§ 41-1604.06 and 41-1604.07. Any person convicted of a violation of such offense 
involving an amount of one or more drugs having a value of not more than two 
hundred fifty dollars and who was not previously convicted of any felony is eligible 
for supervised probation and upon sentence to probation shall be committed to the 
department of corrections for not less than thirty nor more than sixty days. 

3. Subsection A. paragraph 5, 6 or 7. if under eighteen years of age and tried as an 
adult is guilty of a class 2 felony and if eighteen years of age or older is guilty of a 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 

In the Matter of 

BRANDY WILLIAMS, ARIZONA 
MOTHERS ADVOCATING MEDICAL 
MARIJUANA FOR AUTISM 

AND 

JACK WILBORN AND JANA 
WILBORN 

Appellants.  

Case No. 2018-MMR-0098-DHS 

THE DEPARTMENT’S RESPONSE 
TO APPELLANTS’ CLOSING 
MEMORANDUM 

(Assigned to Hon. Velva Moses-
Thompson) 

Hearing Dates: May 8 & 9, 2018 
June 20, 2018 

The purpose of the Arizona Medical Marijuana Act (“AMMA”) was to make 

“the use of marijuana lawful for medicinal purposes under the terms and conditions set 

forth in that Act.”  State v. Sisco, 239 Ariz. 532, 536, ¶ 14, 373 P.3d 549, 553 (2016). 

AMMA lists certain specific medical conditions as debilitating (“DMC’s”).  A.R.S. § 36-

2801(3)(a) & (b).  The Arizona Department of Health Services (“Department”) was 

authorized to develop a rule for adding others.  A.R.S. § 36-2801.01.  The Department did 

so in 2011.  See A.A.C. § R9-17-106 (the “Rule”).  The Rule has at all times been 

followed, and the Department’s actions thereunder have been upheld by the courts.  See, 

e.g., Ariz. Cannabis Nurses Ass'n v. Ariz. Dep't of Health Servs., 242 Ariz. 62, 392 P.3d

506 (App. 2017).  The Department’s actions at issue here also were consistent with the

Rule and should be affirmed.

I. Voter intent requires the Department’s DMC approval process.

AMMA does not specify how the Department should process petitions to add

DMC’s or what evidence should be considered.  Those issues were left up to the 
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discretion by not approving the Petition.  Yet they did not even offer the Petition (with its 

exhibits) in evidence.  See Appellants’ Exhibit 1.  The Petition and its twenty-four tabbed 

exhibits were marked as the Department’s Exhibits 14 and 15.6  Much of the evidence 

offered at the hearing by Appellants was not included in the Petition, was irrelevant, or 

had nothing to do with the Department’s decision.  The Department was not presented 

with Appellants’ Exhibits 3-20, or 27-33 until they were marked and produced for the 

hearing.  Declarations, articles, or other statements of the facts to which they testified at 

the hearing were presented in the Petition for only two of Appellants’ several witnesses.   

Following the PTSD petitioner’s formula, Appellants ask the Court to make a 

decision based on all of their evidence, whether included in the Petition or not.  That is 

not the issue here.  AMMA does not call for a process whereby new DMC’s are added if 

an administrative law judge, upon hearing evidence presented for the first time, decides to 

add the proposed condition.  The notice of hearing correctly identified the issue: “[T]o 

consider the appeal of the Department’s October 27, 2017, decision to deny the 

Appellant’s Petition to add Autism Spectrum Disorder (ASD) to the list of medical 

marijuana debilitating medical conditions. . . .”  Department’s Exhibits, Volume One, 

Exhibit 11, page 1.  The issue is whether the Department’s decision was arbitrary, 

capricious, or an abuse of discretion.  It was not.  It was consistent with AMMA and the 

Rule and should be affirmed. 

VI. The Department may not approve any use of marijuana extracts. 

Following the last day of hearing in this matter, the Arizona Court of Appeals 

issued an Opinion in State v. Jones, 1 CA-CR 16-0703, __ Ariz. __, __ P.3d __, 2018 WL 

3121440 (App. June 26, 2018) (copy attached as Exhibit B).  Jones was an appeal in a 

criminal case by a medical marijuana cardholder, with an apparently properly qualifying 

DMC, who was convicted of possession of hashish, made from the resin extracted from 

the marijuana plant.  The case did not involve a petition to approve a new DMC and 
                                              

6 The Department could have elected not to do this and then argued now that Appellants, 
with the burden of proof, had failed to sustain it.  The Department thought it best that the 
Court know exactly what the Department had considered in making its decision.   
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obviously could not have been considered by the Department as a reason for denying the 

Petition on October 27, 2017.  Jones is, however, a new reason why any further 

consideration of the Petition by the Department would be futile and probably illegal under 

state and federal law. 

The following language from the Jones Opinion explains why: 

The State argues that by not specifically including extracted 
resin within its description of immunized marijuana, AMMA 
adopts the “preexisting law distinguishing between cannabis 
and marijuana.”  We agree.  . . . .  

According to our supreme court, hashish is “‘the resin 
extracted’ from the marijuana plant,” criminalized as 
cannabis, a narcotic drug, and distinct from marijuana.  [State 
v.] Bollander, 110 Ariz. [84] at 87, 515 P.2d [329] at 332 
[(1973)].  “[T]he legislature has recognized hashish and 
marijuana as two distinct forms of cannabis.... but marijuana 
alone has been singled out for separate treatment under our 
statutes.”  Id.  We have held that our legislature's differing 
treatment of hashish and marijuana is to be attributed to the 
great potency of the former, rendering it “susceptible to 
serious and extensive abuse.”  State v. Floyd, 120 Ariz. 358, 
360, 586 P.2d 203, 205 (App. 1978). 

AMMA is silent as to hashish.  Prior understanding of the 
pertinent words strongly indicates that AMMA in no way 
immunizes the possession or use of hashish. 

That AMMA immunizes medical use of a mixture or 
preparation of the marijuana plant does not immunize 
hashish.  “Mixture or preparation” means the combining of 
marijuana with non-marijuana elements to make 
“consumables” such as brownies and the like.  A.R.S. § 36–
2801(15). Hashish, by contrast, is processed from the 
separated or extracted resin. 

Jones, __ Ariz. __, __ P.3d __, 2018 WL 3121440 at *3, ¶¶ 9-12 (App. June 26, 2018). 

The Department does not recall any evidence being offered by the Appellants 

that they were using “marijuana” to treat their ASD children for seizures.  Someone said:  

“I am not going to have my child smoke it.”  And it was clear from the evidence that the 

intent was to take the resin separated or extracted from the marijuana plant and use it as 

medicine.  No one said they would use “hashish.”  Rather, as Brandy Williams and others 

described, they further process the resin into tinctures, oils, and other products, which are 

then used as medicine.  Dr. Bogner opined that only extracts such as these should be used 
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to treat ASD.  Under Jones, effective as of June 26, 2018, the resin separated or extracted 

from the marijuana plant is not “medical marijuana.”  It is cannabis, a narcotic drug, 

whose possession and use are illegal.  For this reason, further consideration of the Petition 

would be futile because the Department cannot add ASD when the only evidence offered 

involves the use of “cannabis,” a narcotic drug not protected under AMMA.  

VII. Conclusion. 

Appellants filed a Petition to add a new DMC.  The Petition was woefully 

defective.  It defined a patient population of approximately 43,000 Arizona children and 

admittedly included many who are not severely impaired.   

Even for the ASD patients who are impaired, the Petition included no evidence 

of articles published in peer-reviewed scientific journals reporting the results of research 

on the effects of marijuana on ASD supporting why ASD should be added.  The evidence 

at the hearing involved only the use of oils, tinctures, and other extracts.  Based on Jones, 

we now know that a petition proposing to use anything other than “marijuana” must be 

denied as illegal.  And a Petition which does not prove marijuana usage provides a 

therapeutic or palliative benefit must be denied. 

The Department followed the rule of law and did its job.  It denied a petition that, 

on its face, was insufficient and defective.  The Department’s decision was not arbitrary, 

capricious, or an abuse of discretion.   

There is no res judicata effect applicable to Petitions.  If one is denied, either 

before or after a hearing, the petitioners are not precluded from filing another one six 

months later, and yet another six months after that.  This Court should recommend that 

the Department’s decision denying the Petition be affirmed.  If all of the evidence 

Appellants presented at the hearing is enough, they may file another petition, properly 

attaching such evidence as required.  The correct process requires giving all of the 

evidence to the Department.  That process should have been, but was not, followed here.  

The Department’s decision should stand. 
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