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PETITION FOR EQ_UITABLE REMEDIES

Preliminary Statement‘ and Jurisdiction .

Pursuant to G. L. c. 284, §§ 11 and 106, the ‘Massac}:t_uiétt.svrhce of Chili Care
Services (“OCCS”) séeks interim and final relief .aga:inst The DeSisto Schob], Inc. -
A (“DeSisto™), which is operating an unlicensed group care facility in Stockbridge,
A‘ Massachusetts and against its Founder, A. Michael DeSisto. Through the entry of such
relief, OCCS seeks to require that Defendants provide for the safety of the students
enrolled at the scﬁool and meet all Ieg@ standards for operating a group care facility.
Recent visits to and inspectibns 6f DéSis’co by OCCg’S licensing staff have revealed -
prac;cices and conditions at the school that threaten the physical safety and welfare of fhe
students enrolled there.
Massachusetts law mandates that all group care facilities must have a license ﬁom

OCCS to operate. G.L. c. 284, § 11. Inrecognition of the vulnerable nature of special



needs children, the law requires tﬁai each private residenﬁai school With?;O% or more of .
its students having special needs is regulated as a group céﬁe facility. Defendants are
operating a p‘;ivate residential school §vho se student body consists of substantially over
30% special needs students and is therefore a gr(;ué care facility subject to licensure by
OCCS. G.L.c. 284, § 9; 102 CM.R. § 3.02. To date, Defendants have not sought not
obtained la license to opéra‘a; a group care facility, aﬁd are th;JS operaﬁng'in ﬁolgﬁon of
GL c. 284, § 11. The Superior Court is authorized to enjoin violations of G.L. c. 284, §
11, or take suc;h other action as equity and justice may réquire; I_d., §16.

OCCS requests interim equitable relief to immediately address dangerous practiqes
and cozidifions af DéSisto; Specifically, givcn the serigus ajagnoscs and‘ feeds of fhé
" ‘students, staffing 'l.ew'/cls fail to meet mmntna]ly acéeptable standards of safety and

protection; staff are untrained in how to safely care for and supervise the students,

. including ho@ to administer a resfraint that does not present amgji risk of injury or
asphyxiation; the school uses discipﬁne that is overly punitive and dangefogs; and students
are routinely denjed tk}eir basic human déhts through sfrip searches, deﬁﬂ of permission

- to u'se bathroom’facﬂities in privacy, and denial 6f all meané of qommﬁnicaﬁon with family

members.

OCCS also seeks permanent rélief, after a determination on the merit;, to.ensure
the continuiné safety of all students enrolled at the school.

~ I. The Parties -

1. OCCS is an agency of the Commonwealth of Massachusetts established
pursuznt to G.L. c. 28A. Its central administrative office is located in Boston,

Massachusetts. OCCS is the state agency empowered to regulate and promote safe,



healthy and responsible sﬁbstitutc care for children wu:hm the Commonwealth of |
Massachusetts. G.L. c. 284, §§ 1 et seq.

2. DeSisfo is a corporation doing business under the name ‘DeSﬁo School”
as a private residential school locatéd on Route 183 in Stockbridge, Massachusetts.

3. -A. Michael DeSist'o is a natural person whose last known place of
residence and busijlesé is Route 183, Stockbridge, Massachu.‘setts. On information aﬁd

_ belief, he founded DeSisto, is Presideﬁt ofits Boa;d, and controls its affairs.

HT Relating Administrative and - pdiéial Review Proceedings

4. - After OCCS issued an Orcier for DeSisto to show cause why it was not
_subject to ]icénsure by OCCS, DeSisto sought a hearing before the Division of . |
Administrative Law Appeals (“DALA”) |

5. In May of 2001, DALA entered dlscovery sanctions agamst DeSisto, due

to ifs repeated failure to comply with discovery orders.

. 6. In June 0f 2001, OCCS moved for summary decxsmn, on the ground that
more than 30% of the studénts had special needs. DeSisto filed a response in August of
2001. On September 5, 2001, DALA granted OCCS’s motion for summary decision and

_issued a recomméﬁdéd decision that DeSi;sto bé deemed subject to OCCS’s licensing
authority and obliged to take all steps necéssary to .'secure a license or else close the
| school. OCCS issued its final agency decision on October 11, 2001, finding that DeSisto
was subject to OCCS’s licensing éuthoritﬁl- See Exh 1.

7. On Octobe;r 12, 2001, beSistb appealed to the Superior Court from
OCCS’S decision, pursuant to G. L. ¢. 304, § 14, seeking judicial review o.f OCCS’

decision and in the meantime to stay any licensing activity. On October 18, 2001, the



Superior Court (Vi olteﬁa’ J.) denied Deéisto’s motion to stay, ﬁndmg that DeSisto had
failed to demonstrate it was likely tc; succeed on the merits ’of its appeal; that the p.ublic
 interest would be ﬁarmed by-;ielay; and that DeSisto had failed to demo.nstraté irreparable
- hamm. See Bxh. 2. |
8. OnOctober 19, 2001, OCCS’s licensing staff notified DeSisto that staff
would be at the school fo commence the agency’s licensing a.ctivity on October 22. When
~ licensing staff arrived at the school, OCCS did not permit them to begin their licensing
work. As a result, OCCS filed a Complaint for Civil Contempt. After conducting a
hearing, this Court (Volterra, J.) ruled that DeSisto must allow OCCS to commence its
licensing study in accordance with the Coprt’s prior order. | |
9. OCCS licensing Staff visited the school on October 24 and 25, and

November 1, 6, and 20, 2001. During the course of these visits, the licensing staff

interviewed stafl and students, reviewed peisonnel and student records and medication
logs, inspected the physical facilities on the campus, and provided technical assistance to
the school.

II. The Facts

10.  DeSisto’s students have exhibited a range of special needs, iné;ludipg:
bulimia, a,norexia Nervosa, depression,. ‘paxaﬁoid schizophrenia, bi-polar disorder, self-
mutilatio;l,_ leﬁrning disabilities, Tourette’s syndfom¢,.and alcohol and drug abuse. Many
' students have histories of juvenile court involvement, psychiatric ho sp‘italization1 and/or
suicide attempts. In connection with its licensing activities, OCCS works with residential

programs to develop appropriate staff/student ratios to enable a program to protect and



supervise the residents. See 102 C.M.R. § 3.0'.7(1, 2) (Exh. 3); S;ca.ﬂing Ratio Policy (Exh.
4). B | |

11. By analyzing the current number of DeSisto’s studenté at each dorm, -th(;)il‘
diagnoses and needs, and the physical layout of the campus, OCCS detgfmined that an
appropriate average staff to resident ratio for DeSisto is currently one staff member to
every five students (1:5) during the day and evenmgs and oné staff member to every fen
students (1: 10) during the night. |

12. As a result, OCCS determined that between 52 and 57 full time eqmvalent
staff members are required to safely supervise the approydmately pinety students currently

enrolled at DeSisto.

13. DeSisto presently has only 27 direct care staff, half of the number of staff

necessary-to adequately protect the Iesuients See Exh. 5. Conscquenﬂy, DeSisto is

—————Chrcnmﬂyunderstaﬂmgﬂs?rogrm;muﬁpﬁcmgmﬁeaaenm FECopardy-
14.  There are three awake staff on the overnight shift from Monday through

Thursday, leaviﬁg DeSisto six staff members short to maintain safe supervision levels. On
~ Friday through Sunday nights, there is only one overnight awake staff, eight short of the

staff necessary to adequately protect the residents.

15. ThJs chronic lack of staffing results in dangerous practlces One of these

-practices, which D¢Sisto refers to as “shifting,” involves the placeme;rc of a mattress for a

student or staff member in front of the domﬁtory-bedréorn door, thereby preventing

'students from exiting th;a room. DeSisto employs this practice when it-deems a étudent at
 risk for runmng away or acting out: DeSisto uses bars anjd furniture to blockade windows.

and also routinely places mattresses for students on the floor, to prcVent runaways and as



a means of discipline, thereby placing more students in a roorn than it can safely
accommodate. In the event of a fire, these practices Would present a nsk of serious mjury -
or death. The use of adequate levels of overnight staffing is required to eliminate the use
~of these practlces |

16. Asa result of understaffing, students are uscd to supervise other students
in an inappropriate and unsafe manner. Students are routinely used to assist staffin
restraining studenis by holding Embs or otherwxse perfomng restraints. The use of
students to assist in restraints isan extremcly dangerous practice, associated Wlth a hlgh
risk of serious injury or death for the student being restrained and high risk of injury for an
untIamcd student administering the restraint. ThlS practlce fails to meet OCCS standards
 and fails to meet nationally recognized standards for restraints. Proper staffing levels

‘would e]iminate the need to use this practice.

1/, btuclents are also used 1o bLﬂP searcirotherstidentswherstudentsarenew
to the school. ' One student reported that he is respons1ble for brmgmg medications from
the nurse’s office to the dormitory, couriting the medlcatlon and preparmg it for
distribution to other students. In ope recent incide;nt, it wasa student who called another
student’s parcnté to iﬁfonn them their son had run away from the program. This use of
students (who are paying tuition of approximately $65,000 a ycar' to have their own n.eeds
met by the DeSisto program) gbes well beyond any peéf mentoring role and jeopardizes
the students’ \7;1611 being. |

18.  DeSisto uses other punitive practices, such as “hand holding,;’ c‘splacing,”
and “grouping,” when a student has acted out or tried to run aw‘ay. DeSisto w§u1_d no't

need to resort to these practices with proper staffing levels. “Spacing” and “groupiﬁg”



x'neail sfudehts are rssponsible for staying within an arm’s Ieng{h of each other. Ifthey do.
not maintain “spacing,” they may be “hand held,” sﬁch that they are required to hold hands
with asothef student when they go anywhere; including the bath;oon'l an'd the showers.
While uncier’ this restriction, students do not atf;énd classes. |
19.  No staff member at DeSisto has the necessary qualifications under OCCS

regu]atlons to have unsupemsed contact with students. Before any staff member may _
have sole respons1b11rty for residents in his or her care, that person must have an
. onentauon to the charaotens‘ucs of children served; trammg in symptoms and behaworal
signs of emohonal disturbance, drug overdoses, and alcohol mtomcatlon, training in
procedures for reporting suspected incidents of child abuse and neglect; orientation and
‘certification in CPR and First Aid procedures; and training in universal prccautions,

infection control procedures, and the program’s policies on medication, run away

students, and behavior managemsnt. See 102 C.VLEC § 3.04(7). DeSso PIOVIdes 10—
orientation on most of these topics, and no staff member has current CPR and First Aid
certification. |

© 20.  Inaddition, all staﬁ”‘must have a backgrouﬁd free of any conduct that
Would have an adverse impact upon their ability to care for residents, mcludmg criminal
convictions. See 102 CMR. § 1. 05(2) DeSisto was not able to produce documentation
to OCCS that it conducted a criminal background check for 17 of its 27 staff members.
Moreover, DeSisto lacks written policies and plans that are necessary to meet the needs of
Cits students such as policies and plans for employmg restraint of students; reporting
suspected child abuse or neglect; providing psychological, social and psychlatnc semses

meeting students’ emergency medical needs; and rules for employing behavioral



management; governing per'som.lel, and implementing staff training. _Sg'loz CMR §3.03.
Untpained staff also provide “group thefapy” for students. DeSisto’s lack of i:ra.ining,
background checks, and written policy and protocol plar;es its students at nsk
21.  No staff Iﬁembér of DeSisto has the necessary training to assist in
| restraining a student. Under OCCS’s reguiations, staff iﬁitia]ly nust have 16 hours of
trammg in preventing and safely administering a Iestrajnt ami must have eight hours of | ‘. :
refresher training eachyear See 102 C.M.R. § 3.04 (7) -
| 22. Under OCCS regulations, a school may not restram a student unless the
| student acts in a manner that poses a daqlge; to selfor others, and no other intervention
has averted or is likely to avért the danger. 102 CMR. § 3;07. A restraint méy not
"'confinue for over 20 minutes without thc; approval‘of the chief administrator for‘a program

or his or her designee, and the school must constantly monitor the student’s physical

~Gondition. 102 C.MLR. §3.07. I adoprmgfuess SratErds o itEting ;cwbtmzua, '
OCCS recognizes that, even Wlth tramed staﬁ; restramts ar.e potentlally dangerous to
perform, and that every eﬁbrt should be made to de-escalate the student’s behavior and
. avoid the restr;unt. Ifitis not possﬂﬂe to avoid the restraint, it should not continue for
any longer time than is necessary. In addition, under OCCS regulations, no student may
be restrained for purposes of punishment ox non_—compliancc Witﬂ a program rule, staff’
directive, or expectatioﬁ. See 102 C.M.R_'§ 3.07(NHE2 and 3).
23.  DeSisto routinely resfgrains students for mere disobedience and for lengthy
periods of time. This practice vioIateé OCCS regulatioﬁs and national standards regarding
restraint. DeSisto’s incident reports reveal the foHovﬁng restraints: a student who had

refused to stop leaning against a wall was restrained for several hours; a student remained



in a three-person reétraint_for an entire day; and a student who had thrown a plate and
engaged in a verbal argument was restrained for five and a half hours. DeSisto’s use of
unfrained staff and students to restrain students for lengthy' pe':riods pf_ til;le creates an
extrerfle risk of injury and even death. DeSisto’s use of restraint for nglere disobedience is
excessively punitiye. :
24.  “Corpering,” another behavior management technique used at DeSisto

(also referred to as “time out”), is punitive and dangerous ‘This technique, which i Jmposes
. periods of 1solat1on and seclusion for up to months at a time, contravenes the apphcable
regulations. See 102 CMR §3.07(T)(K). Comenng involves the practice of having a
student Slt ona metal chair facmg the corner; durmg “time outs” the student’s cha.xr faces
101'1tward. While in the corner, the student may not speak unless given permission, may not

make eye contact, may not receive communication from farnily members, and may not

a‘ctend.classes.

- 25. DeSisto “cornered” one student, whqse diagnoses included bi—pblar
disqrder, ADHD, and impulse control disorder, for weeks onend. As a result, the student
became ciepreésed, his mood-stabilizing medication fell below thérapeutio levels, and he

‘began to. defecate and urinate oﬁ himself. This studen’é was taken from the “corner” to the
hospital for treatment of pneurnonia and was then r;ctu-rned from the emergency room to
the “corncr,’f rather than to his bed. In response to OCCS’s concerns regarding |
‘“cormering,” DeSisto continued to use the same technique, merely renaming it “renewal”
or “reflecting.”

‘26. ‘DeSisto also denies students basic human rights by conducting strip

searches and by having students use the toilet in the presence of staff and/or fellow



students. DeSisto also has its students routinely take group showers, denying them
privacy and leading to instances of sexual abuse. DeSisto also gives students’ possessions
to charity if they léave the program without permission for over 24 hours. DeSisto also

A

‘ ioutincly withholds class credits and transcripts when a stu&ent withdraws ﬁom the
‘school.

27.  DeSisto also routinely deprives students of human righté when it “farms”
them, by Seﬂdil.:'\g them to a separate dormitory (which its calls the “farm”) or by “farming”
the dormitory in which they live. DeSisto has “farmed” students for days, weeks, months,
and even for more than one year. Whén DeSisto “farms” a student, he or she may not
attend classes; must wear a “Dickie” style jumﬁsuit; must go to the bathroom as a group
with other farmed stﬁdents; may be deprived of food and water for up to eight hours until

he or she completes chores; and may have no contact with home, for months at a time.

Z28. DeSisto demes students’ basl1cA human 1Tights by depriving them o1 Tinimal
communication and Visitation with family members, as a form of punishment.. DeSisto
staff monitor all calls for new students, disconnecting caﬁs if the student complains about a
DeSi;to practice. DeSisto only allows néw students one ten-minute phoncA call per week.
If a student compiajns about a school practiée, staff routinel}; informs parents that their
.child has fabricated the e‘veﬁt and is attempting to fnanipula"te the parent into withdrawing
the student from the school. Ifa parent complains about a school practice, DeSisto may
“expél”'thc parent, thereby denying ‘contact with their child or may even terminate the
student from the program. DeSisto has also disciplined students for making statements

about what they have experienced or pressured them into recanting such statements.

10



DeSisto rouﬁnely cénsor‘s -and withholds mail from students and restricts family visits. Its
stqdents frequently do not go home for holidays or other visits.

29.  DeSisto regularly prevents students from éttendjng classes when they are
béiné disciplined ‘anél may suséend classes for weeks at a time while students pursue other
activities. ‘The cessatipn of formal education during disciplinary periods is agamst lo'ng-
staﬁding federal policy. ' - |

30.' | DeSisto engages m other conditioﬁs and practices that fail to meet OCCS
licensing conditions and legal standards. | . |

31. The aboVé coﬁditions and practice put the students enrolled at DeSsito at
immediate risk of irreparable harm.

IV. Claims for Relief (Against All Defendants)

32.  OCCS repeats and incorporates by reference paragraphs 1 through 31, as

though fally éet fortit hereim.

33.  Massachusetts law méndatc; that all group ce;re facﬂitiesmus.t ha\}e‘a
license from OCCS to operate. GL.c. 28‘A1 §l 11. Inrecognition of the vulnerable nature
of special needs chﬂdien, the Iaw requires that eacﬁ privafc residential school with 30% or
more of its students having special needs be fcgulatcd asa grou;i care faéili;ty. 102 CL/IR' .
3.02.

34: DeSisto is operating a Private reside;ltial school whose s:hldent body consisfs
of substantially over 30% special needs students and is thereforéia group care facility:
G.L.c. 284, §9;102 C.M.R. § 3.02.

?;5. To daté, DeSisto and Mr. DeSisto have not sought or obtained a li;:ense to

_Qperate a grdup care facility, and DeSisto is thus operating in violation of G.L. ¢. 284, §

11



11. The Supérior Court is authorized to enjoin violations of G.L. c. 284, § 11, or take
such other action as equity and justice may require. Id., § 16.

V. Requests for Relief

WHEREFORE, OCCS requests that the Court issue orders for the following '

forms of interim and final relief:

A. Immediate Interim Relief

Issue the following prelimirary orders, effective im_medjaieiy, pending a decision
on the merits.of this petition: |

1. Afford OCCS continuing access to the DeSisto campus, records, staff,
students, and physical ﬁcﬂities; authorize OCCS to coor&inate:with school district and
other ﬁ;nding sources as well as other pcffinent agencies to address issues raised ﬂ‘:rough

this petition.

7. Auttiorize OCCH 10 ucSIgHEtu: z PETSOIE u-pﬁfsumw’eyze%n’ém@ﬁe—aw"*

it in the review and inspection of the DeSisto ca.mpus records, staff, students, and
physical facilities and to ensure compliance with Court orders; and provide said person(s)
or entlty(les) with full access thereto and with office space and telephone access on site.

3. Require the Defendants to pay for the travel expenses lodging and meals of
said person(s) or entity(ies), as reasonably. in(;urred in the course of assisting OCCS.

4. Order that the Defendants cease and desist from the following, effective
iﬁlmé_diately: | |

(aj allowing students to assist in or implement a restraint;

(b) strip-searching students;

12



(c) separating a student from the group for over thirty minutes without
written approval from a licensed medlcal or mental health professional, specifying the need
to continue separation;

(@ havmg a staff or student sleep directly in front of or behind a dormitory .
bedroom door or barricading doors or windows; |

(e) \A/ithliolaing food or liquids from students as a form of punjshmént; or
seryiqg .stucllents fewer than threé meals a day; or serving students diﬁ'erent meals, unless’
there is a medical reason documented by a medical professional in the stildent’ s records; -

(f) preventing or restﬁcting any student from the opportunity to visit with
family or other pcrséns, unless such a restriction is ordered by é court of proi)er
jurisdii:fion or documented for a therapeutic ?:eéson in an individual’s service plan,

provided that such persons whose visitation is restricted or denied receive a written

explanafion Irom tie pro granl 3510 {he [6aS0Is tHErelore.
5. Order that the Defendants do the followmg, effectlve immediately:
(a)-ensure that the mjmber of students sleeping in a room comports with
the applicable fire cbde and OCCS regulations;
~ (b) provide all studénts with a bed and mattress to sleep on;
(c) provide all direct care staff with an orientation in CPR and First Aid,
* conducted by a certiﬁt;d trainer; |
(d) allow all students to use bathroom and shower facilities in private;A
(e) provide each stﬁdcnt with three outgoing unmonitoréd pilone. callsa -
~week to family, and W1th unrestricted oufgoing and incoming phone calls from attorﬁeys:, :

clergy and rabbis, and social workers;

13



(f) allow each'student to open and send mail unread by staff exoolﬁt when a
restriction is necessary to achieve a documented t'hcrapeutic goal, provided that staff may'
open and inspect & student’s mail for contraband, but only in the student’s pr_eéence, and
provide that in the ovent that any mail is opened, a oopy must be returned to sender with

reasons therefore;

(g) work with OCCS or 1ts designee to adopt a safe restraint technique
refrain from using any restraint technique unless a étudent is acting ina manner ’chgt poses
a demonstrablc danger to the ‘student or others

(h) issue reports to OCCS of all restraints, on n the OCCS incident report
form, within 24 hours of admlmstcnug the restramt,

(D) issue a weekly report to OCCS and the Court on the current status of

DeSisto’s stafﬁng and its hiring prooess; and

(]) Submit an appiication to O CCSToralicense:

B. Addmonal Intenm Relief

Order that the Defendants do the following, wrthm 45 days from the date on which
_ the Court enters an order for such relief:

6. Réquire that the Defendants hire an adeqoate number of qualified staff, in
accordance with OCCS regulations and policy, to oaJoe for the number of stud.ents
enrolled, and adopt a Writton schedule for direct-care staff, in a form approved by OCCS,
to provide twenty- _four hour coverage, seven days a week.

7. Arrange for all staff who may assist or perform a restraint to be tramed fora
minimum of 16 hours in-the prevention and proper use of restraints by a currently.certified

trainer, with a minimum of two direct-care staff members certified as restraint trainers.

14



8. Adopt and implement a restraint policy and a policy for separating students
from thc group, in a manner approved by OCCS. |
.. Obtain certification in First A1d and CPR fb,r all direct-care staff who have been
“at DeSiéto School for at least six months.
10. Perform a criminal background check fo; all staff who have ijoteniial for
| unsupervised contact with students, to be c,é"l;tducted in accordance with the standards set
forth n OCCS’s regulations, and document in personnel records the justification for hiring
aﬁy such person with a criminal background;
11. Submit for review by OCCS a'statement deﬁning the school’s rules, po]iciés,'
and procedures for behavior management. |
12 Estabhs‘h a visitation and communication policy, .iu a foﬁn approved by OCCé,

and provide copies of the approved policy to all residents, families and referral sources.

OCCE Taserves the Tight 10 SeeK Jurther IjUncive aid Other € bleTelief s

- conditions warrant.
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C Final Relief

13. If OCCS determines that the Déf@ndants have ﬁot p'romptly and fully compiied
with the interim réﬁef, such that tﬁey cannot provide for the safety of the studenté enrolled
at the scﬁool and meet all legal standards for operating a group _;:are facility, thc% Court

should order them to close the program-and order other relief pursuant to G.L. c. 28A, §

15.

'RESPECTFULLY SUBMITTED,
MASSACHU! SETTS OFFICE OF CH]LD CARE SERVICES,

Plaintiff,
By its Attomeys

Katherine M. Clark (BBO # 638551)
“Special Assistant Attorney General
General Counsel

Office of Child Care Services

One Ashburton Place, Room 1105
Boston, MA 02108

Tel:  (617) 626-2050

Fax: (617) 626-2028

Peter T. Wechsler (BBO # 550339)

Assistant Attorney General, Government Bureau
Office of the Attorney General

One Ashburton Place, Room 2000

‘Boston, MA 02108

Tel:  (617) 727-2200, ext. 2083

Dated: Novembef , 2001
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