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 Proposition 207—a 2020 ballot initiative—legalized recreational marijuana for 
adults.  Fewer than 200 licensed merchants may sell recreational marijuana in the state; 26 
of those marijuana establishment licenses are “social equity” licenses.  The goal is a “social 
equity ownership program to promote the ownership and operation of marijuana 
establishments . . . by individuals from communities disproportionately impacted by the 
enforcement of previous marijuana laws.”  A.R.S. § 36-2854(A)(9).  The Arizona 
Department of Health Services received about 1500 applications for those 26 social equity 
licenses.  It will choose recipients via a random drawing April 8, 2022.  Plaintiffs are 
applicants who asked the Court to enjoin the Department from holding the drawing until 
after it completes criminal records checks on all applicants.  Plaintiffs reason that such 
checks will disqualify some applicants, improving Plaintiffs’ odds of selection.  The 
Department did not abuse its discretion implementing the challenged rules, so the Court 
denies the application for preliminary injunction.   
 

Background 
 
 The Department must pass regulations and implement that social equity license 
program.  It will award the social equity licenses via a random drawing based on 
applications received.  All applicants had to attest that they are qualified under the law 
(e.g., no disqualifying criminal convictions).  The Department received more than 1500 
applications but eliminated many through some initial reviews.  For example, some 
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applicants omitted necessary portions and did not correct the errors.  Approximately 1175 
applications remain. After a lengthy process, the drawing is set for April 8, 2022.       
 
 The Department relies on the Arizona Department of Public Safety to perform 
criminal records checks on applicants.  Plaintiffs are entities that applied for social equity 
licenses and the qualifying principal officers or board members (POBM) of those entities.  
Plaintiffs asserted that the Department and DPS will not complete checks before the 
random drawing.  The parties agree on that point.  DPS almost assuredly cannot complete 
checks for several months.   
 
 In Plaintiffs’ view, criminal records checks will eliminate some applicants.  
Plaintiffs did not point to any specific applicant that is ineligible, though.  Rather, they 
hypothesized that unknown facts exist that would prove unspecified applicants’ 
ineligibility.  Plaintiffs want the Court to enjoin the Department from holding the April 8 
drawing until all criminal records checks are complete.  Plaintiffs believe that checks will 
eliminate competitors and increase Plaintiffs’ chances (though we don’t know by how 
much).    
 
 Plaintiffs concede the law requires the Department to manage the licensure process 
and adopt regulations for it.  And Plaintiffs do not challenge the rulemaking process the 
Department used.  Instead, they contest the Department’s decision to hold the drawing 
April 8 before completing criminal records checks.  The Court finds that the Department 
properly exercised power that Proposition 207 expressly gave it, used proper procedures, 
and used its discretion when deciding whether to hold the drawing before or after 
completing the checks.  Plaintiffs did not meet their burden for a preliminary injunction.                       
   

Preliminary Injunctions                   
 
 Plaintiffs must establish four factors to obtain a preliminary injunction: 
 

 a strong likelihood of success on the merits,  
 the possibility of irreparable injury if the Court does not grant the 

requested relief,  
 a balance of hardships favoring the party requesting the injunction, 

and  
 public policy favors granting the injunction.  

 
E.g., Fann v. State, 251 Ariz. 425, 432 ¶ 16, 493 P.3d 246, 253 (2021).     
 
 Arizona courts evaluate a preliminary injunction on a sliding scale.  The moving 
party may establish either (1) probable success on the merits and the possibility of 
irreparable injury or (2) the presence of serious questions and that the balance of hardships 
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tips sharply in favor of the moving party.  E.g., Smith v. Ariz. Citizens Clean Elections 
Comm’n, 212 Ariz. 407, 410 ¶ 10, 132 P.3d 1187, 1190 (2006).  The notion of “serious 
questions” relates to questions going to the merits of the legal claim, not the gravity of the 
issue.  Id. ¶ 13.  
 
 The evidentiary rules are relaxed somewhat now.  Courts may give inadmissible 
evidence some weight if warranted to prevent an irreparable harm before trial.  For 
example, courts often consider hearsay at this stage.  E.g., Johnson v. Couturier, 572 F.3d 
1067, 1083 (9th Cir. 2009); 11A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL 

PRACTICE & PROCEDURE: CIVIL § 2949 (3d ed. Apr. 2021 update).1      
 
I. LIKELIHOOD OF SUCCESS ON THE MERITS. 
 

A. Assessing Likelihood Of Success Requires Identifying Plaintiffs’ Claims.   
 
 We need to define Plaintiffs’ claim(s) to decide their likelihood of success on the 
merits.   
 
 Plaintiffs’ Verified Complaint and application referred only to “declaratory relief” 
and “injunctive relief.”  Those are not substantive claims or rights.  The declaratory relief 
act “does not independently create the cause of action.”  Ansley v. Banner Health Network, 
248 Ariz. 143, 151 ¶ 31, 459 P.3d 55, 63 (2020).  And Rule 65 creates a procedure for 
preliminary injunctions; “[t]he substantive rights must come from another source.”  
Transwestern Pipeline Co. v. 9.32 Acres in Maricopa Cty., 544 F. Supp. 2d 939, 945 (D. 
Ariz. 2008).   
 
 People who a rule may affect can obtain “a judicial declaration of the validity of the 
rule . . . .”  A.R.S. § 41-1034(A).  But challenges under that statute seem limited to 
arguments that an agency did not comply with procedural requirements.  See Ariz. Soc’y of 
Pathologists v. Ariz. Health Care Cost Containment Sys., 201 Ariz. 553, 557-58 ¶¶ 21-24, 
38 P.3d 1218, 1222-23 (App. 2002); Samaritan Health Sys. v. Ariz. Health Care Cost 
Containment Sys. Admin., 198 Ariz. 533, 537 ¶ 19, 11 P.3d 1072, 1076 (App. 2000.  
Plaintiffs do not challenge the Department’s procedural compliance.     
 
 Based on their Reply (at 3:3-4:18), Plaintiffs effectively seek mandamus relief.  
They contended the Department’s rules contradict Proposition 207.  Indeed, courts grant 
relief if an agency enacts rules or exercises power that statutes do not allow.  See, e.g.,  
Ariz. Pub. Integrity Alliance v. Fontes, 250 Ariz. 58, 63 ¶¶ 17-18, 475 P.3d 303, 308 (2020); 

 
1 Arizona courts give great weight to federal interpretations of analogous rules.  E.g., 
Sholem v. Gass, 248 Ariz. 281, 286 ¶ 19, 460 P.3d 273, 278 (2020). 
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R.L. Augustine Constr. Co. v. Peoria Unified Sch. Dis. No. 11, 188 Ariz. 368, 370-71, 936 
P.3d 554, 556-57 (1997) (rules inconsistent with authorizing statute are void).   
 
 Evaluating Plaintiffs’ likelihood of success turns on whether the Department’s rules 
conflict with Proposition 207.  Specifically, does holding the social equity license drawing 
before completing criminal records checks contradict the statute’s command?  It does not.     
 

B. Plaintiffs Must Show The Department Acted Arbitrarily Or 
Unreasonably Exercised Discretion.      

 
 How does the Court evaluate if the Department’s rules violate Proposition 207?  Our 
situation is different from the mandamus case Plaintiffs cited in their Reply.  There, a 
county recorder included an instruction with mailed ballots that contradicted the law.  The 
flawed instruction told voters to scratch out and correct mistaken votes on the same mailed 
ballot; the law commanded voters to request a new ballot.  The law absolutely prohibited 
that recorder’s action.  That government official “acted unlawfully and exceeded his 
constitutional and statutory authority . . . .”  Ariz. Pub. Integrity Alliance, 250 Ariz. at 64 ¶ 
26, 475 P.3d at 309.   
 
 Proposition 207, however, requires the Department to adopt rules and implement 
the social equity license program.  A.R.S. § 36-2854(A)(1)(f) & (A)(9).  In Arizona Public 
Integrity, an official took steps the law prohibited.  Here, the Department promulgated rules 
the law compelled it to promulgate.  In fact, Proposition 207 gave the Department broad 
discretion: “The department may . . . [a]dopt any other rules that are not expressly stated 
in this section and that are necessary to ensure the safe and responsible cultivation, sale, 
processing, manufacture, testing and transport of marijuana and marijuana products.”  
A.R.S. § 36-2854(B)(4).  It seems Plaintiffs must show that the Department arbitrarily or 
unreasonably exercised its discretion when promulgating the rules for social equity 
licenses.  See, e.g., Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 465 ¶ 12, 160 P.3d 1216, 
1223 (App. 2007) (discussing mandamus to require official to act properly “only if the 
official abuses that discretion.”); Wallace v. Shields, 175 Ariz. 166, 173, 854 P.2d 1152, 
1159 (App. 1992) (anti-injunction statute does not prevent injunctive relief in such 
situations).               
 
 The law also set tight deadlines for the Department.  Adopt rules by June 1, 2021.  
Issue licenses within six months of rule adoption.  A.R.S. §§ 36-2854(A)(1)(f) & -2865(A) 
(allowing special action if deadline not met).  The Department timely promulgated rules 
and started accepting license applications December 1, 2021.  [Whitby Decl. ¶ 15.]2   

 
2 The Court confesses it does not understand how the Department calculated the six-month 
deadline to issue licenses.  The Department asserted that deadline is April 12, 2022.  
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 The law “granted discretion” to the Department to “fill in the details needed to 
execute” the program.  “In doing so, the [people] left the job of formulating” that licensure 
application and award process “to an agency that is likely better equipped to undertake the 
task.”  Griffith Energy, L.L.C. v. Ariz. Dep’t of Revenue, 210 Ariz. 132, 137 ¶ 24, 108 P.3d 
282, 287 (App. 2005) (revenue department acted within discretion adopting depreciation 
schedule for certain property).  This Court cannot require the Department to exercise its 
discretion in a particular manner; its only role is to ensure the Department did not abuse its 
discretion.  And the Department’s “exercise of a legislatively mandated act [is] subject to 
deferential review.”  Id. at 135 ¶ 12, 108 P.3d at 285; see also, e.g., Ariz. State Highway 
Comm’n v. Superior Ct. of Maricopa Cty., 81 Ariz. 74, 77-78, 299 P.2d 783, 785 (1956) 
(rejecting mandamus to compel highway department to establish school zone; department 
evaluated data and decided matter).   
 
 The law’s structure shows that it places a premium on issuing social equity licenses 
quickly.  It helps to format the relevant statute this way: 
 

A.  The department shall adopt rules to implement and enforce this 
chapter and regulate marijuana, marijuana products, marijuana 
establishments and marijuana testing facilities. Those rules shall include 
requirements for: 

 
1. Licensing marijuana establishments and marijuana testing 
facilities, including conducting investigations and background checks 
to determine eligibility for licensing for marijuana establishment and 
marijuana testing facility applicants, except that: . . . 

 
(f) Notwithstanding subdivisions (b) and (c) of this 
paragraph, and not later than six months after the department 
adopts final rules to implement a social equity ownership 
program pursuant to paragraph 9 of this subsection, the 
department shall issue twenty-six additional marijuana 
establishment licenses to entities that are qualified pursuant to 
the social equity ownership program. 

 
A.R.S. § 36-2854 (emphasis added).  Subsection (A)(1) mentioned investigations and 
background checks generally.  And it then specified exceptions (“except that”).   
 

 
Plaintiffs do not ask the Court to compel the Department to meet the six-month deadline, 
though; in fact, Plaintiffs suggest that deadline passed long ago.      
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 One exception ((A)(1)(f)) specifically addresses social equity license and tells the 
Department to issue those licenses in six months.  If the voters intended to require 
investigations and criminal records checks in those six months, then we would expect to 
see that in (A)(1)(f).  Subsections (A)(1) and (A)(1)(f) do not necessarily conflict.  If they 
do, however, then the general/specific canon of interpretation tells us that (A)(1)(f) 
controls.  See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS 183-88 (2012) (discussing “general/specific canon”).   
 
 What is more, Proposition 207 favored the Department processing applications and 
issuing licenses.  A.R.S. § 36-2865 has several remedies if the Department does not adopt 
rules or issue/deny licenses on tight timeframes.  There is no comparable section of the 
initiative about completing background checks or constructing a drawing protocol as 
Plaintiffs suggested.  Time was (and is) an important consideration in this law. 
 
 Last, Plaintiffs’ interpretation renders the deadlines in Proposition 207 meaningless.  
Requiring completed criminal records checks before the drawing would make it impossible 
to issue licenses within six months of rule adoption.  Contra A.R.S. § 36-2853(A)(1)(f).  
Courts disfavor interpretations that make portions of legal texts meaningless.  E.g., 
ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL 

TEXTS 63-65 (2012) (discussing “presumption against ineffectiveness”).   
 
 Both sides agreed that it would take many more months from today to complete 
criminal records checks on the remaining 1175 applicants.  That would delay license 
issuance and the successful applicants’ operations.  Without the preliminary injunction, an 
applicant drawn on April 8 could open for business immediately.  Granting Plaintiffs’ 
requested injunction stops all that until probably the Fall 2022 (at the soonest).   
 
 Last, Proposition 207’s structure suggests that Plaintiffs infer too much from A.R.S. 
§ 36-2854(A)(1)’s reference to “background checks to determine eligibility . . . .”  The 
proposition referred elsewhere to “criminal records checks” with citations to state and 
federal law.  E.g., A.R.S. § 36-2855(B)(2).  Proposition 207’s authors used “background 
checks” in § 36-2854(A)(1); presumably, they would have used “criminal records checks” 
if they intended to.  “A word or phrase is presumed to bear the same meaning throughout 
a text; a material variation in terms suggest variation in meaning.” ANTONIN SCALIA & 

BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 170 (2012).               
 
 The Court does not interpret Proposition 207 to require criminal records checks as 
Plaintiffs argued.  Thus, Plaintiffs err when contending the Department is violating the law.                 
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         The Department faced competing demands: meet Proposition 207’s aggressive 
timelines and vet applicants.  It chose a program in which applicants attest to their 
qualifications, followed by detailed DPS criminal records checks that will take months.  
The Department will cancel a license if a successful applicant turns out to be disqualified.  
Plaintiffs conceded that enjoining the Department from conducting the drawing will further 
delay issuing social equity licenses—that outcome contradicts the initiative’s directives.   
 
 Proposition 207 does not require the Department complete criminal records checks 
before selecting social equity license recipients.  So the Department had to interpret the 
law’s commands about timing for rules and license issuances without specific directions 
about criminal records checks.  When a statute is silent on an issue, the courts defer to 
reasonable interpretations by the agency charged with implementing it.  E.g., Ariz. 
Cannabis Nurses Ass’n v. Ariz. Dep’t of Health Servs., 242 Ariz. 62, 67-68 ¶ 15, 392 P.3d 
506, 511-12 (App. 2017).    
 
 The Department has years of experience regulating medical marijuana operations, 
so it is better-suited than the courts to structure such programs.  It proposed and 
implemented rules as the law directed, giving notice of the process.  Plaintiffs would have 
preferred a program that completed criminal records checks before the drawing.  That 
disagreement, however, is not an administrative agency error justifying the Court intruding 
on the process.  These parts of Proposition 207 and the regulations are to create and 
implement a program for social equity license; they are not designed as tools for license 
applicants to maximize their chance of being chosen.  Cf.  Brunswick Corp. v. Pueblo Bowl-
O-Mat, Inc., 429 U.S. 477, 488 (1977) (“The antitrust laws, however, were enacted for the 
protection of competition not competitors.”) (quotations omitted).  The Department did not 
abuse its discretion.  That means Plaintiffs are unlikely to succeed on the merits. 
                  
II. POSSIBILITY OF IRREPARABLE HARM. 
 
 A. Plaintiffs Must Satisfy This Criterion.  
 
 Plaintiffs’ Reply (at 3 n.2) was their first suggestion that they need not meet the 
irreparable harm criterion for a preliminary injunction.  The Court explained in the 
preceding section that it disagrees with Plaintiffs: the rules do not contradict Proposition 
207 and the Department did not abuse its discretion.  Thus, the Court addresses the 
irreparable harm factor.     
 

B. Plaintiffs Did Not Meet Their Burden Of Showing Irreparable Harm.      
 
 Arizona courts examine whether there is a possibility of irreparable harm on a 
sliding scale.  “The greater and less reparable the harm, the less the showing of a strong 
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likelihood of success on the merits need be.  Conversely, if the likelihood of success on the 
merits is weak, the showing of irreparable harm must be stronger.”  Fann, 251 Ariz. at 432 
¶ 16, 493 P.3d at 253 (quotation marks omitted).  The Court found that Plaintiff did not 
show a probability of success on the merits.  Thus, Plaintiff must make a strong showing 
of irreparable harm.     
 
 Plaintiffs argued that the Department’s rules violate Proposition 207 because it 
cannot complete criminal records checks on all applicants before the social equity license 
drawing.  Thus, an unqualified applicant may be drawn but its license revoked after the 
background check.  The harm to Plaintiffs is their decreased chance of being drawn in the 
lottery; after all, 1-in-1175 (0.085%) chance is worse than a 1-in-1000 (0.1%) chance.  We 
don’t know, however, if the odds after completing criminal records checks are 1-in-1000, 
1-in-1100, or 1-in-1175; Plaintiffs didn’t present competent evidence of how many 
applicants are not qualified.  Thus, the Court has no data to evaluate the likelihood of harm.     
 
 Moreover, that putative harm requires a string of speculative events.  That is, (1) 
some number of unqualified applicants remains, (2) at least one unqualified applicant is 
selected, and (3) Plaintiffs are not selected.  It also requires concluding that Plaintiffs would 
have been selected but for unqualified applicants being in the pool.  “There must be a 
likelihood that irreparable harm will occur.  Speculative injury is not sufficient . . . .  Thus, 
a preliminary injunction will not be issued simply to prevent the possibility of some remote 
future injury.”  11A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE 

& PROCEDURE: CIVIL § 2948.1 (3d ed. Apr. 2021 update) (footnote omitted); see, e.g., Reid 
v. Johnson, 333 F. Supp. 2d 543, 551 (E.D. Va. 2004) (refusing to enjoin execution; record 
showed risk of 0.006% that prisoner would feel pain). 
 
 Plaintiffs’ evidence of any unqualified applicants is thin.  They relied entirely on 
the Declaration of Paul Goetz.  But Goetz generally told us about conversations with 
unidentified “others in the industry.”  He divined that those “others” interpreted the statutes 
and rules differently.  He told us about a “list of applications” that “has been circulated 
within the community of people supporting” social equity licenses.  He didn’t tell us who 
provided the list, its origin, or how we can trust information on it. And he didn’t suggest 
that any entity on the list is unqualified.     
 
 In fact, anything based on Goetz’s personal knowledge refuted Plaintiffs’ argument.  
Goetz explained that he worked with an organization that thoroughly vetted applicants to 
ensure qualifications.     
 
 At best, Goetz discussed potential problems if organizations did not vet applicants.  
He does not have personal knowledge of any such failures, though.  He does not identify 
one unqualified applicant who will be in the drawing.  And he never identified any of the 
“others” he spoke to or why the Court should conclude those “others” know what they’re 
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talking about.  While the evidentiary standards are relaxed, they are not jettisoned 
wholesale.  Goetz’s testimony is not persuasive evidence that the Department’s rules 
conflict with Proposition 207.3    
 
 The Court also questions if Plaintiffs’ “harm” is irreparable.  They alleged the lost 
(unquantified) chance for a drawing with only qualified applicants.  And that is a drawing 
for a license to operate a business; it is not a guarantee of specific revenue, income, or 
success.  It is not a guarantee that better funded or operated competitors would not crush 
Plaintiffs if they received a social equity license.  Indeed, several dozen recreational 
marijuana stores already are operating in Arizona.    
 
 Additionally, it is difficult to reconcile Plaintiffs’ delay filing suit with irreparable 
harm.  The initiative passed in November 2020; its plain language required rulemaking and 
issuing licenses on an aggressive timeline.  Anyone interested in a social equity license had 
to know those requirements.  The Department enacted rules by June 1, 2021, and began 
accepting licenses in December 2021.  And Plaintiffs timely applied in that window.  All 
involved knew or should have known of the time constraints on the Department enacting 
rules, accepting applications, and issuing social equity licenses.   
 
 Nonetheless, Plaintiffs waited nearly 10 months after the Department enacted the 
rules, and nearly four months after the Department started accepting applications, to file 
suit.  And they filed only 17 days before the announced drawing.  “A delay in seeking a 
preliminary injunction of even only a few months—though not necessarily fatal—militates 
against a finding of irreparable harm.”  Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244, 
1248 (11th Cir. 2016); see also, e.g., Snider Tire, Inc. v. Chapman, 2021 WL 2497942, *4 
(N.D. Ala. Apr. 27, 2021) (three-month delay); Silber v. Barbara’s Bakery, Inc., 950 F. 
Supp. 2d 432, 442-43 (E.D.N.Y. 2013) (five-month delay).   
 
 Plaintiffs argued that their delay filing suit was excusable because the Department 
did not deem the applications “substantively complete” until March 2022.  Plaintiffs knew, 
or should have known, when the Department finalized its rules that the rules violated 
Proposition 207 (in Plaintiffs’ view).  If Plaintiffs believe those rules violated the law (see 
Pls.’ Reply at 3:10 & n.2), then they need not have waited to bring suit.  See Ariz. Pub. 
Integrity Alliance, 250 Ariz. at 62 ¶¶ 11-12, 475 P.3d at 307.      
 

 
3 Although courts may consider hearsay at this stage, they “give hearsay statements less 
credence than direct allegations.  To the extent that the affiant’s lack of competence to 
testify at trial reflects doubts about credibility, this factor also may be taken into account.”  
11A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE: 
CIVIL § 2949 (3d ed. Apr. 2021 update) (footnote omitted).     
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III. BALANCE OF HARDSHIPS. 
 
 The balance of hardships favors a party seeking a preliminary injunction if it 
establishes probable success on the merits and the possibility of irreparable harm.  Shoen 
v. Shoen, 167 Ariz. 58, 63, 804 P.2d 787, 792 (App. 1991).  The Court evaluates “the 
severity of the impact on defendant should the temporary injunction be granted and the 
hardship that would occur to plaintiff if the injunction should be denied.”  11A CHARLES 

ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE: CIVIL § 2948.2 
(3d ed. Apr. 2021 update).   
 
 The hardship to the Department is upending its social equity license program and 
delaying license issuance for many months.  No one truly knows how long it will take for 
DPS to complete criminal records checks on all 1175 remaining applicants.  The hardship 
on Plaintiffs is some unquantified and speculative reduction in their chance of winning the 
lottery. 
 
 The Court recognizes that requiring the Department to wait while DPS completes 
criminal records checks does not impose further obligations on the Department.  It will not 
lose any business opportunities and such.  It will only face some delay.  DPS faces a larger 
burden; it would have to complete criminal records checks on 1175 applicants rather than 
26.  But DPS is not a party here.   
 
 Thus, the Court concludes that the balance of hardships tilts slightly in the 
Department’s favor but perhaps not as significantly as the Department suggested.                                
 
IV. PUBLIC POLICY.     
 
 “A preliminary injunction is an extraordinary remedy never awarded as of right. . . 
.  In exercising their sound discretion, courts of equity should pay particular regard for the 
public consequences in employing the extraordinary remedy of injunction.”  Winter v. Nat. 
Res. Def. Council, Inc., 555 U.S. 7, 24 (2008) (citations and quotations omitted).  “The 
public interest also may be declared in the form of a statute.”  11A CHARLES ALAN WRIGHT 

& ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE: CIVIL § 2948.4 (3d ed. Apr. 
2021 update). 
 
 Arizona voters passed Proposition 207 by a wide majority—60% to 40%.  It is our 
State’s public policy to allow well-regulated adult recreational marijuana use.  And an 
important part of that policy is allowing 26 social equity license holders to sell recreational 
marijuana.  The Department conceded it cannot substitute other qualified applicants if one 
of the 26 license recipients turns out to be unqualified.  Having fewer than 26 social equity 
license holders is contrary to that policy.  From Plaintiffs’ perspective, ensuring the 26 
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winners are qualified and can operate legally advances the policy.  And it is worth any 
delay.     
 
 But Plaintiffs’ approach thwarts other policies in Proposition 207.  The legislation 
set tight deadlines for the Department to make rules, receive applications, and issue 
licenses.  The initiative (and voters) wanted this process to move rapidly.  There is no 
dispute that the Department cannot meet those deadlines (or will be further past them) if it 
awaits criminal records checks on all applicants; DPS cannot complete the checks for many 
months.   
 
 What is more, lottery winners could begin operating immediately after April 8.  
Plaintiffs’ injunction likely would prevent qualified licensees from opening their doors 
now; again, speed is a goal of Proposition 207.  The Court must consider that possible 
detrimental effect on the other applicants who did not ask to stop the lottery.       
 
 So the Court arguably faces competing public policies: (1) ensure all 26 lottery 
winners are qualified so none later loses the license (which the Department cannot 
reallocate to another applicant) or (2) allow the Department to advance the timeliness 
imperative of Proposition 207.  That first policy/risk, however, is hypothetical.  All 26 
winners may be perfectly qualified.  Even if one or more winners are not, it is not this 
Court’s role to “fix” that possibility now.  The better course is to let the Legislature or 
voters address it when they have all the facts (not speculation).  Also, courts are poorly 
equipped to rule on disputes without full records.  And we lack a full record on that topic.       
 
 One of the 26 lottery winners truly being unqualified is not the only way a social 
equity licensee could stop operating.  Such a licensee may later commit a disqualifying 
crime.  The licensee may be a horrible businessperson and fold.  Competition could 
overwhelm the operation.  Many paths could lead to a social equity license holder failing.  
The possibility of fewer than 26 operating is not irreconcilable with the public policy 
behind Proposition 207.     
 
 The initiative’s unambiguous policy, however, is for fast rulemaking and license 
allocation.  The Department followed those directives.  Granting Plaintiffs’ requested 
injunction stops the process.  That seems contrary to the policy that Proposition 207 
reflects.                      
       

IT IS ORDERED denying Plaintiffs’ application for a preliminary injunction.   
 
The Court commends the lawyers for their professionalism and quality work product 

on a very compressed timeline here.  The case came to this division while it was in a jury 
trial, so the Court could not immediately address the issues.  The lawyers worked 
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cooperatively to provide the Court with information, often sending materials late at night 
or early in the morning.  The Court appreciates those accommodations.   

 
This is not a final, appealable judgment.  Nonetheless, orders granting or dissolving 

an injunction, or refusing to grant or dissolve an injunction, are orders from which a party 
may appeal.  A.R.S. § 12-2101(F)(2).  The Court signs this order to ensure that all involved 
know it is the order resolving the request for a preliminary injunction. 

 
Dated: April 6, 2022.    
 
 

 
___________________________________ 
James D. Smith 
Arizona Superior Court Judge  

 
 
   


